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The author has been studying this problem for a 
long time. Not only has he had a great deal of per- 
sonal experience in this type of work but has dis- 
cussed the problems involved with many of the most 
successful specialists in this field. 


IITA 


Bankers Publishing Company 
465 Main Street, Cambridge 42, Mass. 


Send me a copy of Business Development 
for Commercial Banks. If it meets with 
my approval I will mail you $3 within 
five days. Otherwise I may return it with- 
in five days and pay nothing. 


MAIL THIS HANDY 
COUPON TODAY: 
cererererecmemmmerennmrmicen <2 6: 

Name .......... 


Bank. .:..::.::. 


City and State 





COST ACCOUNTING 
for BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manuai is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 


The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.60 DELIVERED 


Gh. ae 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








VoLUME 70 APRIL, 1953 NUMBER 4 





Stop Payment and the Uniform 
Commercial Code 


Reprinted with the permission of the editors of the Indiana Law Journal 


An Associated Press news dispatch of June 23, 1952 re- 
ported a statement by the President of the American Bankers 
Association that “there are now over 40 million checking ac- 
counts of individuals and businesses, 30 million more than 10 
years ago. And twice as many checks were written in 1951 as 
in 1941. This tremendous volume has prompted the [Bankers ] 
association to join with representatives of the Association of 
Reserve City Bankers and the Federal Reserve System in a 
study aimed at improving the speed and efficiency of the na- 
tion’s check collection system.”? The report might well have 
contained a comment on the fact that the check collection sys- 
tem faces a possible legal overhauling which may vitally effect 
its “speed and efficiency.” 

For a number of years the Commission on Uniform Laws 
has labored upon a Uniform Commercial Code, Article Four 
of which deals with bank deposits and collections. Now ready 
for legislative action, Article Four represents the proposed 
model solution to check collection problems.’ Although the 
stop payment order is but one facet of Article Four, it depicts 
the depositor-bank relationship in action; it poses important 
problems which pervade the check collection process. That 
stop payment is of no minor concern in bank administration 
becomes apparent when it is considered that one bank which 


1 Louisville Courier-Journal, June 24, 1952, § 2, p. 7, col. 5. 


2 Unless otherwise specified, all references to the Untrorm Comrmmercia, Cope (UCC) 
are to the Text and Comments Edition, 1952. 
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daily handles an average of 26,000 checks drawn on it receives 
stop payment orders on approximately 50 checks.’ 


Basic to an understanding of the Code’s probable impact 
in this troublesome area is a knowledge of prior developments 
in legal recognition and control of stop payment orders. Origi- 
nally, under the common law, the depositor’s right to stop pay- 
ment was absolute, provided, of course, that the stop order was 
duly received by the drawee bank. While the origin of this 
right is much in doubt, the result of a bank paying over a stop 
order was certain. In the ordinary case, the bank could neither 
charge the drawer’s account nor recover the amount paid. With 
the increasing volume of checks, which aggravated the admin- 
istrative problems and multiplied the liabilities incident to stop 
orders, came inroads upon this depositor prerogative. A few 
state courts in early decisions treated a check as an equitable 
assignment, thereby abrogating the stop payment right and its 
attendant problems. 

Adoption of the Uniform Negotiable Instruments Law, 
however, terminated the short-lived equitable assignment 
theory, and reinstated the common law rule. 

The courts then initiated other means of mitigating the 
bank’s strict liability for payment over a stop order. Thus, if 
the drawer would otherwise be unjustly enriched, e.g., where 
he received full value for his check, the bank was permitted to 
charge his account. Where unauthorized payment was made 
to a holder in due course, the drawee bank was subrogated to 
the holder’s rights against the drawer and, as in the equitable 
purchaser theory, it, therefore, had the right to charge the 
drawer’s account. Also, where the drawer had been induced 
by fraud or misrepresentation to give his check to the payee, 
the bank was subrogated to the rights of the drawer as against 
the payee. These theories and the relief which they gave to 
banks, however, applied to the exceptional rather than to the 
usual situation leading to use of a stop order, e.g., when the 
check in question had been lost. The hanks, therefore, turning 


8 Information received from Mr. Freihage, Cashier of the Fletcher Trust Company, 
Indianapolis, Indiana. The number of checks received in a single day by banks through- 
out the country ranges from 700 to $40,000. Leary, Deferred Posting And Delayed 
Returns—The Current Check Collection Problem, 62 Harv. 1. Rev. 905, 908 (1949). 
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to what amounted to a method of self-help, devised release pro- 
visions to implement these judicially developed measures of 
relief. 


These release provisions or stipulations against liability are 
usually incorporated in the stop order blank provided by the 
bank rather than in the initial deposit agreement. Subtly 
characterized as an “agreement” between the bank and the 
depositor, it purports to discharge the bank from liability for 
negligently, mistakenly, or inadvertantly paying, over the stop 
order.’ Most of the stop order litigation has been prompted 
by the use of these provisions. 


With few exceptions, those courts which have faced the 
issue squarely on contract principles have held that the release 
in the stop order failed for want of consideration.” The theory 
advanced has been that the right to stop payment was included 
in a contract implied by law at the inception of the bank-de- 
positor relationship, and that no new benefit to the depositor 
or detriment to the bank supported the promise to absolve the 
bank of liability.°. The majority of tribunals, however, have 
considered the release issue as one which transcends basic con- 
tract principles. They have interpreted the bank’s obligation 
to stop payment as a duty imposed by public policy—some- 
what analogous to duties imposed upon common carriers and 
utilities due to their peculiar relationship with the public. These 
courts have invalidated releases in toto, characterizing them as 
contrary to public policy.’ Most decisions have not distin- 


+A typical stop order form with a release provision follows: “Please Endeavor to Stop 


Payment of Check No. ........ drawn by the undersigned in favor of ............... for B......00, 
dated ............ 19.... for the following reason .........sseeesee It is expressly agreed that this 
request is made by the undersigned and accepted by ................. solely in consideration 


that the undersigned hereby agrees to save said Company harmless and indemnify it 
against all losses, cost and expense on account of any refusal to pay said check, end shall 
not hold said Company liable if through the negligence, mistake, or inadvertence of any 
of its officers or employees the check is paid contrary to this request... .” Stop order 
form used by the Fletcher Trust Company, Indianapolis, Indiana. 

5 Reinhardt v. Passaic-Clifton National Bank and Trust Company, 16 N. J. Super. 430, 
84 A.2d 741 (App. Div. 1951); Calmita v. Tradesmen’s National Bank, 185 Conn. 326, 
64 A.2d 46 (1949); Speroff v. First Cent, Trust Company, 149 Ohio 415, 79 N.E.2d 119 
(1948). Contra: Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N.E. 488 (1933) : 
Gaita v. Windsor Bank, 251 N.Y. 152, 167 N.E. 208 (1929). 

6 See Speroff v. First Cent. Trust Co., 149 Ohio 415, 79 N.E.2@d 119 (1948). 

7 Thomas v. First National Bank of Scranton, 20 US.L. Weex 2870 (Pa. CP., Feb. 26, 
1952) (“A purported release holding the bank blameless even though it fails to exercise 
reasonable care and pays the check through its own negligence is against public policy.”); 
Cortillion Fabrics Corp. v. National Safety Bank and Trust Co. of New York, 275 App. 
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guished the bank’s attempted absolution for negligent conduct 
from exculpation for paying over a stop order where due care 
has been exercised. But some recent cases have made this dis- 
tinction, implying that a release may be valid to the extent that 
it does not disclaim liability for negligence or willful disregard 
of the stop order.*® If the depositor has signed a release agree- 
ment, and the bank can prove good faith and the exercise of 
due care, then this “. . . constitutes a valid defense to an action 
by the depositor to recover the amount of the check.” 

It is important to note that these cases offer no guidance 
as to what constitutes “due care” in attempting to stop pay- 
ment. Thus, the pertinent inquiry under this approach is not 
as to the validity of a release provision, but rather the determi- 
nation of what lack of care on the part of the bank will enable 
the depositor to overcome use of the release as a defense. 


The apparent confusion surrounding the law pertaining to 
stop payment orders afforded the architects of the Uniform 
Commercial Code an excellent opportunity to introduce a clear, 
practical, and equitable solution to a perplexing problem. It 
should be borne in mind that simplicity, certainty, and precision 
are indispensible virtues for laws governing this complicated 
and technical area of the commercial world. The Code should 
not be a mere restatement of the law, but rather its purpose, as 
stated in Section 1-102, should be to establish uniformity and 
certainty in the law pertaining to business transactions."” A\|- 
though stop payment is only one of many problems treated in 
the Code, the measure of success with which its stated objectives 
are achieved in this single area is perhaps a reflection on the 
workability and applicability of the Code to numerous other 
commercial transactions. 

De. 85, 87 N.Y.S.2d 343 (Ist Dep’t. 1948); Chase National Bank v. Battat, 297 N.Y. 
185, 78 N.E.2d 465 (1948); Carroll v. South Carolina National Bank, 211 S.C. 406, 45 
S.E.2d 729 (1948); Elder v. Franklin National Bank, 25 Misc. 716, 55 N.Y.Supp. 576 


(Sup. Ct. 1899) (This decision drew the first direct analogy between the stop payment 
situation and that of common carriers). 


8 Speroff v. First Cent. Trust Co., 149 Ohio 415, 179 N.E.(2d) 119 (1948); Carroll v. 
South Carolina National Bank, 211 S.C. 406, 45 S.E.2d 729 (1948). 

8 Speroff v. First Cent. Trust Co., 149 Ohio 415, 422, 179 N.E.2d 119, 122 (1948). 

10 “Underlying purposes and policies of this Act are (a) to simplify and modernize and 
develop greater precision and certainty in the rules of law governing commercial trans- 
actions; (b) to preserve flexibility in commercial transactions and to encourage continued 
expansion of the commercial practices and mechanism through custom, usage and agree- 
ment of the parties.” UCC § 1-102(2). 





— 
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Section 4-403 categorically states that a depositor has a 
right to stop payment on any item payable from his account, 
if the stop order is “duly received” by the bank." This section 
codifies the common law rule. ‘The Code also follows the case 


law development by substantially adopting the principles of 
subrogation.” 


Unlike previous drafts of the Code, no direct reference is 
made to the question of a bank’s authority to contract or agree 
with depositors to limit its obligations with respect to stop pay- 
ment orders.’* However, the draftsmen evidently recognized 
and approved the trend of those recent cases which indicate 
that a bank may, to a limited extent, obtain release from duties 
otherwise imposed by law. Code Section 4-108 in the final 
edition states that any provision of Article Four may be varied 
by agreement but that no agreement “. . . can disclaim a bank’s 
responsibility or limit the measure of damages for its own lack 
of good faith or failure to exercise ordinary care.”* 


It is apparent that thus far the Code has effected the com- 
promise adopted by those courts which recognize release pro- 
visions in so far as they do not excuse liability for negligence. 
Whether a release executed concurrent with the stop order, 
rather than at the inception of the bank-depositor relationship, 


11“A customer may by order to his bank stop payment of any item payable for his 
account but the order must be received at such time and in such manner as to afford the 
bank a reasonable opportunity to act on it prior to any action by the bank with respect 
to the item described in Section 4-303.” UCC § 4-403(1). There are at least two other 
provisions in the Code applicable to stop payment rights which will not be discussed in 
the text. “The burden of establishing the fact and amount of loss resulting from payment 
of an item contrary to a binding stop payment order is on the customer.” UCC § 4-403 
(8). “The measure of damages for failure to exercise ordinary care in handling an item 
is the amount of the item reduced by an amount which could not have been realized by 
the use of ordinary care, and where there is bad faith, it includes other damages, if any, 
suffered by the party as a proximate consequence.” UCC § 4-103(5). 

12 “Tf a payor bank has paid an item over the stop payment order of the drawer or 
maker or otherwise under circumstances giving a basis for objection by the drawer or 
maker, to prevent unjust enrichment and only to the extent necessary to prevent loss 
to the bank by reason of its payment of the item, the payor bank shall be subrogated to 
the rights (a) of any holder in due course on the item against the drawer or maker; and 
(b) of the payee or any other holder of the item against the drawer or maker either on 
the item or under the transaction out of which the item arose; and (c) of the drawer or 
maker against the payee or any other holdér of the item with respect to the transaction 
out of which the item arose.” UCC § 4-407. 

138 See UCC § 3-415(4), May, 1949 draft; UCC § 4-202(8), Spring, 1950 draft; UCC 
§ 4-503, September, 1950 draft; UCC § 4-108(1), Spring, 1951 draft. Each of these pro- 
visions was directed specifically to the bank’s ability to contract to obsolve itself from 
liability for paying over a stop order. 

14 UCC § 4-103(1). 
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will fail for want of consideration is a question left unanswered 


by the Code. 


Those cases which validated release provisions in so far as 
they did not exculpate negligent conduct, presented the liti- 
gious question of determining negligence. The Code’s 1950 
draft provided a simple answer to this disconcerting question. 
It would have held the bank accountable despite the absence of 
negligence on the theory that any losses thus suffered must be 
considered a cost of doing business.” 


One writer, though not in agreement with the Code’s earlier 
position, admitted that “these provisions, though arbitrarily 
placing liability upon the bank, will avoid speculation and liti- 
gation involving the vague and nebulous concept of negligence 
in this situation.”"* Although the final draft does not impose 
strict liability, the problem implicit in allowing liability to turn 
on negligence is recognized. Thus, in the evident desire to 
furnish guidance to the banks and the courts, the Code pur- 
ports to define the elusive concept of ordinary care. Section 
4-108 (8) provides that “[a]ction or non-action approved by 
this Article or pursuant to Federal Reserve regulations or op- 
erating letters constitutes the exercise of ordinary care and, in 
the absence of special instructions, action or non-action con- 
sistent with clearing house rules and the like or with a general 
banking usage not disapproved by this Article, prima facie 
constitutes the exercise of ordinary care.’ 


15 UCC § 4-202(3) (Spring, 1950 draft). “The position taken by this section is that 
stopping payment is a service which depositors expect and are entitled to receive from 
banks notwithstanding its difficulty, inconvenience and expense. The inevitable occasional 
losses through failure to stop should be borne by the banks as a cost of the business of 
banking, and to the extent that they cannot be covered by a charge made for the service 
should be covered by banker’s insurance, the cost of which is included in the charges 
made to all depositors.” Comment 2, UCC § 4-202(3) (Spring, 1950 draft) . 

16 Horner, The Stop Payment Order, 2 Bayuor L. Rev. 275, 302 (1950). Although 
Horner favored holding the banks liable for paying over a stop order only when lack of 
“due diligence” could be shown, he offered no suggestion as to what conduct would con- 
stitute “due diligence.” 

17“The term ‘general banking usage’ is not defined but should be taken to mean a 
general usage common to banks in the area concerned. Where the adjective ‘general’ is 
used, the intention is to require a usage broader than a mere practice between two or 
three banks, but it is not intended to require anything as broad as a country-wide usage. 
A usage followed generally throughout a state, a substantial portion of a state, a metro- 
politan area or the like would certainly be sufficient. . . . The confirmation of ordinary 
care by compliance with these standards is prima facie only, thus conferring on the 
courts the ultimate power to determine ordinary care in any case where it should appear 
desirable to do so. The prima facie rule does, however, impose on the party contesting 
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Unfortunately, this attempt to define the important phrase 
“due care” will be largely ineffectual where stop payment pro- 
cedure is concerned. There are ai present no standard pro- 
cedures for handling stop orders.” In any single community 
the procedure followed and the effort made to provide effective 
stop payment service differs from bank to bank. Some banks 
even deem it advisable to use varying procedures as between 
individual stop orders.” Even wider divergence of method 
exists between communities and between regions of the coun- 
try.” Federal Reserve regulations make no attempt to con- 
trol stop payment procedures; local clearing house associations 
merely offer recommendations for alleviation of administrative 
burdens. The American Bankers Association accepts the di- 
vergencies, taking no official position on uniform procedures 
with regard to stop payment.” Unless passage of the Code 
itself supplies the incentive for bankers to initiate uniform 
standards of conduct, the Code’s attempt to resolve the ordi- 
nary care dilemma will be “sound and fury, signifying noth- 
ing.” Such a move by bankers is unlikely, particularly when 
it is considered that revamping of stop payment procedures 
would probably entail disturbance of established methods used 
in allied bank collection problems, e.g., checking for forgery 
and insufficient funds.” 


If uniform procedures are devised, for example, by local 
clearing house associations, there is some danger that the 
methods chosen would give a minimum of protection to the 
depositor. Indeed, it can be argued that the delegation of 
power to set one’s own standard of care may well subvert the 
intention of Section 4-403 to accord depositors an effective 


the standards to establish that they are unreasonable, arbitrary, or unfair.” Comment 
4, UCC § 4-108. 

18 “Your next inquiry relates to standard procedures in handling stop payment orders. 
There is no standard procedure.” Communication to the Inp1ana Law Journa from the 
American Bankers Association. See also Monthly Charges—30 Day Renewals Reduce 
Work on Stop Payments, Bankers Monthly, Dec., 1949, p. 30. 

19 The practice of many banks is to service stop orders where the payee is unknown or 
unreliable and to ignore stop orders where the payee is a reliable business firm. Ibid. 
20 Ibid. : 

21 Communication to the Inpiana Law Journau from the American Bankers Association. 
22 Some of the reasons for a bank scanning all checks received are as follows: not 
sufficient funds; no checking account; account closed; forgery; drawn against uncollected 
funds; endorsement incomplete; signature not authorized; signature incomplete; signature 
incorrect; two signatures required; alteration. 
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stop payment right.** On the other hand, there is reason to 
believe that banks will not reduce stop payment protection to 
a minimum. A bank is, after all, a service enterprise. As is 
true of other businesses which depend upon satisfactory service 
as its prime attraction for customers, a bank in order to obtain 
deposit accounts must render adequate service. Certainly the 
law was initially instrumental in establishing the stop order 
as a traditional service expected by depositors. Today, how- 
ever, it is important to recognize that the stop payment right 
is more than a legal by-product. It is a protection demanded 
by depositors which most bankers are willing to afford.” 
The bankers’ primary anxiety with respect to stop pay- 
ment orders seems to be excessive administrative burdens.” 
In order to minimize this difficulty, banks have concentrated 
upon imbuing depositors with a sense of responsibility in issu- 
ing stop orders, by discouraging frivolous demands for stop 
payment, and by encouraging notification when need for the 
order no longer exists.** Considering that a bank may receive 
up to a hundred stop orders a day, and that many of these may 
remain on its books indefinitely,” it is not difficult to sympa- 
thize with bankers’ demands for a time limitation on the life 
of stop orders.** Many states have enacted such limitations. 


23 It would seem, however, that the courts would require any uniform procedures adopted 
to represent a bona fide effort to comply with stop payment requests. 

24 “Bankers Monthy has not discovered any banker who wants this service on stop pay- 
ment eliminated.” Laws Can Reduce Stop Payment Work, Bankers Monthly, July, 1947, 
p. 311. See also Stop Payment Work Reduced, Bankers Monthly, Sept., 1947, p. 450. 


23 Eight Ways to Ease the Load of Handling Stop Payment Orders, Bankers Monthly, 
Nov. 1947, p. 548; Stop Payment Work Simplified, Bankers Monthly, Oct., 1947, p. 480; 
Stop Payment Work Reduced, Bankers Monthly, Sept., 1947, p. 450; Laws Can Reduce 
Stop Payment Work, Bankers Monthly, July, 1947, p. $11; Stop Payments That Stop, 
Bankers Monthly, Feb., 1937, p. 104. 

26 Evidence that many depositors do not use a proper amount of diligence in writing 
checks on which they subsequently stop payment tends to induce some sympathy for the 
banks. For example, an officer of a bank once requested a depositor’s reason for stopping 
payment. She replied: “ ‘The only way I could get rid of the salesman was to subscribe 
to one of his magazines, so I gave him a check.” Stop Payments That Stop, Bankers 
Monthly, Feb., 1987, p. 104. 

27 “On a certain week, early in 1947, one Chicago bank received one hundred stop pay- 
ment orders each day for seven days. On another occasion this same bank received a 
stop payment order on an entire payroll.” Stop Payment Work Simplified, Bankers 
Monthly, Oct., 1947, p. 480. 

28 The position of the bankers is set forth in the Banker's Model Law as follows: ‘1. No 
revocation, countermand or stop payment order relating to the payment of any check or 
draft against an account of a depositor in any bank or trust company doing business in 
this state shall remain in effect for more than six months after the service thereof on the 
bank, unless the same be renewed, which renewals shall be in writing and which renewals 
shall be in effect for not more than six months from date of service thereof on the bank 
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There is, however, great diversity as to the time limits, ranging 
from two months” to two years.’ This legislation has some- 
what alleviated administration of stop orders and has provided 
some assurance that those orders remaining on the books are 
in fact guarding against payment of checks which are still 
endangering the depositor. Bankers consider that a measure 
of this type provides the greatest relief in this area of the bank 
collection process.’ It is thus significant that the proposed 
U.C.C. provides for a six month time limit on stop orders.” 
And, as is true of the Bankers Model Law and most state 
statutes, the Code permits renewal of stop orders.” 

To this point it has been assumed that there should be a 
legal right to stop payment. It would be remiss, however, not 
to give at least passing consideration to the position that stop 
payment need not be accorded legal status. Litigation would 
thus be avoided; banks, governed by the forces of competition, 
could regulate stop payment as they deem advisable. Further, 
if stop payment were totally dispensed with, payees and busi- 
ness generally would benefit from increased negotiability. 

There are several answers to these arguments and in de- 
fense of preserving the legal right to stop payment. The 
increased negotiability plea may be balanced by the fact that 
confidence in the banking system and in the use of checks is 
increased by allowing the depositor to retain a certain degree 
of control over his checks. Further, the point that abolishing 
stop payment rights would eliminate litigation between de- 
positors and banks is countered by the realization that through 
the stop payment device a considerable amount of depositor- 
payee litigation is avoided. Since there is usually a valid 
reason for stopping payment, fulfillment of the order main- 
tains a status quo, thereby making legal action to protect the 
or trust company, but such renewals may be made from time to time. 2. No notice 
affecting a check upon which revocation, countermand or stop payment order has been 
made at the time of the taking effect of this act shall be deemed to continue for a period 


of more than six months thereafter.” Laws Can Reduce Stop Payment Work, Bankers 
Monthly, July, 1947, p. 311. 


29 Towa Cope ANN. c. 525, § 528.62 (1948); Tex. Srar., Rev. Crv. art. $42-712 (1948). 
30 Va. Cope § 6-73 (1950). 

81 See note 87 supra. 

82 UCC § 4-408 (2). 

83 Ibid. 
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depositor’s rights unnecessary. Finally, more compelling 
reasons must be advanced to justify destruction of the legal 
basis for an accepted commercial practice where the impact of 
such a change is to a great extent unforeseeable. 

It seems that the accepted and better view is that stop pay- 
ment should be retained as a legal right for depositors. It may 
even be feasibly contended that the stop payment right should 
be absolute. The damaging argument against imposing strict 
liability on the banks, however, is that it creates excessive ad- 
ministrative burdens for the banking system. An inevitable 
effect will thus be to impede, or at least increase the cost of 
maintaining, the efficiency of the check collection system.” 
Further, at least one writer contends that “[t|he drawer, who 
placed the check in circulation, should bear his fair share of 
the responsibilities and liabilities involved. In most cases, it is 
the drawer’s conduct that creates the situation making a stop 
payment order necessary. He should not be allowed absolute 
freedom to place checks in circulation knowing that he can 
stop payment at any time with absolute impunity to himself.” 
This contention is even more forceful with regard to irre- 
sponsible drawers who become habitual users and abusers of 
the stop payment right. 

Hence, a major concern of the Code is to provide maximum 
protection for depositors without imposing undue burdens 
upon the banks. Since these objectives will often clash, no 
legislation can completely satisfy both interests. ‘The Code 
represents a compromise which experience may prove com- 
mendable. Its recognition of a limited release agreement, 
coupled with the six month time limitation should do much to 
relieve banks’ administrative difficulties, without severely re- 
stricting stop payment rights. 

That little apparent improvement has been accomplished 
on the negligence question cannot be denied. The Code’s treat- 
ment of “due care” falls far short of its stated purpose to inject 
certainty into commercial transactions. Perhaps legislative 


34 Stop Payment Work Simplified, Bankers Monthly, Oct., 1947, p. 480; Stop Payment 
Work Reduced, Bankers Monthly, Sept., 1947. p. 450; Laws Can Reduce Stop Payment 
Work, Bankers Monthly, July, 1947, p. 311. 


85 Horner, supra note 25, at 300 
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particularization of the negligence concept is not possible in 
light of inherent differences in banking procedures. A further 
disturbing aspect of the “ordinary care” problem is the realiza- 
tion that determination of the required standard of conduct 
will frequently be a prerogative of a jury. However “good 
and true” the twelve may be, there is but a faint possibility 
that sound and certain commercial decisions will emanate from 
vacillations inherent in the jury system. 

One certain result of the Code’s proposal will be to hinder 
the depositor who attempts to prove that his order was paid 
over because of the bank’s failure to exercise ordinary care. 
The judiciary or legislature, however, could eliminate this 
difficult task by holding that mere proof of payment over a 
stop order creates a presumption or prima facie case of negli- 
gence.” The bank would thus be required to come forth with 
evidence that it had made a bona fide and reasonable effort to 
stop payment,*’ and to explain, if possible, why the order in 
question was violated. This requirement seems fair, since 
these matters are within the sole knowledge of the bank. Such 
a procedure would reduce the conjectural element present in 
stop order litigation; the courts, aided by more complete infor- 
mation pertaining to banking procedures could better develop 
a more certain and predictable pattern of conduct required of 
banks than now exists. It seems that this approach at least 
deserves a fair test. If experience proves it to be unworkable, 
and confusion still prevails, then in the interest of achieving 
36 This approach, somewhat analogous to the doctrine of res ipsa loquitur, has been sug- 
gested as a remedy for a similar problem in the Uniform Bank Collection Act. “A bank 
should be liable as an insurer but if such a rule is not invoked the doctrine of res ipsa 
loquitur, which would make the bank prima facie liable on proof of loss, at least should 
be codified here.” Beutel, The Proposed Uniform Bank Collection Act and Possibility 
of Recodification of the Law on Negotiable Instruments, 9 Tutane L. Rev. 378, 404 
(1934-85) . 

87 Under UCC § 4-103(3) proof that the bank’s efforts conformed to a general banking 
usage would create a prima facie, not a conclusive, presumption of ordinary care. Thus 
the bank would set forth the procedures it employed in attempting to catch the fugitive 
check, and then would endeavor to demonstrate that these procedures approximate those 
used by nearly all the banks in its commercial area. In most jurisdictions, this would 
offset the suggested presumption in favor of the depositor, leaving the case to be decided 
upon proven specific acts of negligence, or proof that the general banking usage itself 
fails to measure up to the standard of care. 

Since the provision requires a significant amount of explanation and proof by the bank 
before it may be utilized, it should not frustrate the purpose of the suggested presumption 
in favor of the depositor. Moreover, as pointed out earlier in the text, there are at 


present no general banking usages in regard to stop payment procedures; it is, therefore, 
unlikely that the bank could take advantage of this provision. 
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certainty and consistency, it may perhaps be desirable to re- 
store strict liability. 


One final lesson may be deduced from this study of the pro- 
posed Code as it relates to stop payment rights: Legislation 
which attempts to regulate commercial practices infrequently 
achieves with a high degree of satisfaction its announced pur- 
poses of providing certainty, simplicity, and a proper balance 
between individual rights and commercial expediency. 

The difficulties inherent in ascertaining the impact of the 
various suggested controls for complicated commercial opera- 
tions makes legislation at best a calculated guess as to what is 
most desirable. There will inevitably appear compelling argu- 
ments for a different approach or for a readjustment of duties 
and liabilities. This predicament must be tolerated until legis- 
lative methods are devised which will allow for more definite 
comprehension of exactly what consequences will follow from 
the alternative proposals. Perhaps, a closer approximation of 
legislative methods with those of the natural and social sciences 
will uncover the data necessary to achieve this end.** Then 
legislation in this area can be based on even more certain 
grounds than the “. . . time and thought from a great many 
people well informed in both the business and the legal sides 
of the [commercial] ] fields. . . .”’*° 


38 For example, future efforts to draft legislation for banking operations might benefit 
from more systematic study and analysis of actual banking practices. An intensive 
scanning of the varied practices used in the many banks, perhaps even time-motion 
studies of employee functions, would certainly give more accurate content to the vague 
phrase “administrative burden.” 

89 Goodrich, Foreword to the Untrorm CommerciaL Cope VI (Text And Comments 
Edition, 1952) . 
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Acceptability of Powers of Attorney 


JOHN T. FAY, Assistant Treasurer 


Beneficial Savings Fund Society of 
Philadelphia, Pennsylvania 


Reprinted with the permission of the editors of Auditgram 


According to the regulations of the Board of Governors 
of the Federal Reserve System, “The term ‘savings accounts’ 
shall be held to include those accounts of the bank in respect 
to which, by its printed regulations, accepted by the depositor 
at the time the account is opened, (a) the passbook, certificate 
or other similar form of receipt must be presented to the bank 
whenever a deposit or withdrawal is made, and (b) the de- 
positor may at any time be required by the bank to give notice 
in writing of an intended withdrawal not less than thirty days 
before a withdrawal is made.” 


Power of Attorney 


A power of attorney may be defined as an instrument 
authorizing a person to act as the agent or attorney of the 
person granting it. It is often called a “letter of attorney.” 


A power of attorney is nothing more than a special form 
of contract governed by the law of agency. The grantor is in 
the position of principal while the attorney-in-fact is the agent. 


Hence, every one of full age, and not otherwise disabled, 
is capable of being a principal; for it is a rule that whenever a 


I would like to point out that the methods discussed herein are those employed by 
the Beneficial Savings Fund of Philadelphia and are based on the laws of our state. It is 
stressed that any bank, desirous of adopting some of the provisions mentioned in this 
article, check the laws of their own state before acting. It will be found that the laws 
in various states are conflicting. Also, various court decisions rendered in a particular 
state on any phase of this article, should also be checked carefully. 

There is no doubt in the writer’s mind that many of the legal principles in this article 
could be contradicted by an exceptionally skilled counsel or an unusual decision of the 
courts. 

It should be distinctly understood that this paper.is submitted by a layman who has 
spent most of his life in the field of savings banking. 

Therefore, this is written with an entirely practical point of view. I have found that 


the principles mentioned in this paper satisfy the bank, the attorney, the accountant, 
and most of all, the depositor. 


1 Encyclopedia of Banking and Finance, 5th Ed., 1949, P. 605. 
2 Bouvier’s Law Dictionary, Vol. II, P. 714. 
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person has power, as owner or in his own right, to do a thing, 
he may do it by another.’ 

Infants are generally incapable of appointing an agent; 
but under special circumstances they may make such appoint- 
ments. For instance, an infant may authorize another to do 
any act which is beneficial to him, but not to do an act which 
is to his detriment.* ; 

Idiots, lunatics and other persons not sui juris are wholly 
incapable of appointing an agent.” 

Hence, we can say that anyone who is competent, sui juris, 
to do any act for his own benefit or on his own account, may 
confide it to another person to do for him.® 

As stated, a power of attorney is nothing more than a 
specific type of contract. Being a contract, legally, it is abso- 
lutely necessary that both parties have a contractual ability. 
Hence, we have the rule that both the depositor and the at- 
torney-in-fact must be over 21 years of age. 

A general power of attorney authorizes the agent to act 
generally in behalf of the principal.’ 

A special power is one limited to particular acts. 


It may be by parol or under seal. The attorney cannot, 
in general, execute a sealed instrument so as to bind his princi- 
pal, unless the power be under seal.* 

Where a power of attorney is executed in a foreign country 
in the language of that country, the intention of the writer is 
to be ascertained by evidence of competent translators and 
experts, including, if necessary, lawyers of the country, as to 
the meaning of the language used. Also, if according to such 
evidence, the intention appears to be that the authority shall 
be acted upon in other countries, the extent of the authority 
in any country in which the authority is acted upon, must be 
determined by the law of that country.” 


3 Story Agency No. 6. 

42 Kent 238. 

5 Bouvier’s Law Dictionary, Vol. II, P. 714. 
6 Story Agency No. 2. 

7 Bouvier’s Law Dictionary, Vol. II, P. 714. 
8@ Me. No. 357. 

® Bouvier’s Law Dictionary, Vol. II, P. 714. 
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A foreign power of attorney is also defined as one that is 
executed outside of the state within which the attorney-in-fact 
attempts to use it. It often happens that when an attorney- 
in-fact attempts to use a foreign power, the person with whom 
he deals will insist upon the instrument being notarized and a 
certification, by a court of record in the state where the instru- 
ment was executed, that the commission of the notary, who 
notarized the instrument, had not expired on or prior to the 
date of notarization. 


Execution of Power of Attorney 

Since a power of attorney is a contract governed by the 
law of agency” our institution has adopted the following rules: 

“Any competent adult depositor whose account stands in 
his or her name or ‘in trust’ for another may grant a power of 
attorney.” 

Also, any competent adult person may be named as an 
attorney-in-fact. 

It should be very carefully noted that both parties must be 
adult. The reason for this rule is that since the letter of at- 
torney is a contract, both parties must have attained their 
majority; otherwise the statutory disability of minors would 
militate against the efficacy of the transaction. 

According to our manual of operations, a power of attorney 
as a general rule, should be signed by all persons who are 
parties to the account. Also, it must be acknowledged before 
a notary public unless it is executed on the bank’s premises in 
which latter case the witnessing by two employees is accepted 
in lieu of notarization. 

Furthermore, when notarial acknowledgment is required, 
the notary’s seal must be affixed, together with the date of 
expiration of the notarial commission. 


Revoked Powers of Attorney 
In general, a power of attorney may be revoked in two 
ways: By voluntary act of the parties to the contract, or by 
operation of law. 


10 Story Agency No. 2. 
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If the grantor should decide to revoke the power (or if the 
attorney-in-fact should renounce his privilege) the bank usually 
requires that such a revocation should be submitted in writing. 

Whenever it is possible, the revocation should be on the 
power of attorney signature card. However, where written 
revocation in another form is received, it is accepted and in- 
itialed by the clerk receiving it and the officer or manager i 
charge. S TiNery 

Since a power of attorney is a contract, it may be revoked 
by “operation of law” in any one of the following instances: 
Death of the grantor; incompetency of the grantor; death of 
the attorney-in-fact, or incompetency of the attorney-in-fact. 

In the case of a joint account where both parties have ex- 
ecuted a power of attorney, the death of one of the depositors 
terminates the power (except in the case of husband and wife). 


“In Trust” Accounts 

Extreme caution should be exercised when accepting a 
power of attorney on an “in trust” account, because of the 
possibility that the cestuy-que-trust may have a vested interest 
in the funds as well as the self-evident ambulatory one. 

If the cestuy-que-trust and the attorney-in-fact are one and 
the same person, little or no difficulty is encountered, from a 
practical viewpoint, except in the matter of taxation in de- 
cedents’ estates. 

It has been my experience, and I think that most every one 
in our field will agree, that a great many people who are desig- 
nated as attorneys-in-fact, do not realize that the letter of 
attorney becomes inoperative upon the death of the principal. 
If the attorney-in-fact and the cestuy-que-trust are one and 
the same, the foregoing fact makes little or no difference, ex- 
cept for taxation, since the individual in either capacity would 
have access to the funds. 


However, if the creator of an “in trust” account should 
name someone other than the cestwy-que-trust as his attorney- 
in-fact, very serious difficulty could be encountered and the 
position of the respective financial institutions as stake holder 
could be compromised. 
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Example 

Suppose, for example, “A” has an account in trust for “B” 
and names “C” as his attorney-in-fact. Also, suppose further, 
that “A” dies and “C,” ignorant of the fact that the power 
ceases on “A’s” death, makes withdrawals from the account 
after “A’s” demise without, of course, notifying the bank of 
such death. Immediately we realize that “B’s” interest has 
been impaired to the extent of the amount of the withdrawals. 

If there was a special power of attorney filed on the account 
and such power provided specifically that notice of revocation, 
whether by death or otherwise, should be actually served upon 
the institution, such bank is technically and legally absolved 
from all responsibility regarding such wrongful payments. 

The matter must then be resolved, through the appropriate 
legal processes, between the attorney-in-fact and the cestwy- 
que-trust. However, even in such an instance, where the finan- 
cial institution is absolutely blameless, it is very susceptible 
to public criticism for not taking such precautions as would 
overcome the ignorance of the attorney-in-fact in such a situa- 
tion. | 

However, if the power of attorney that was filed on this 
account was a general one, more serious difficulty could be 
encountered. For example, if such general power were filed 
in the recorder of deeds’ office, or some such appropriate 
agency, it could be revoked by a mere entry in a docket in such 
office. Such an entry would be a notice to the entire world 
that the power was revoked. Therefore, any payments after 
the death of the principal would be illegal, and the institution 
making such payments would be held strictly liable in a court 
of law for violating its “fiduciary” capacity as stake holder. 

Depending upon the laws of the various states, a power of 
attorney filed on an “in trust” account can be used for many 
serious purposes. For example, in Pennsylvania, the mutual 
savings banks are not required to report the amount on deposit 
in an “in trust” account when the creator of such trust dies. 
They are, however, required to report the balance plus interest 
accrued to the date of death on a joint account when one of the 
joint tenants, other than husband or wife, dies. 
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Confronted with such a situation, an individual seeking the 
convenience of a joint account and also desirous of evading 
inheritance taxes could conceivably open an account as follows: 

“A” in trust for “B”; “B” attorney-in-fact for “A.” 


From a practical viewpoint, “B” has all the rights and 
privileges of a tenant in a joint account and because of a quirk 
in the law, he can also inherit free from taxation, since the “in 
trust” provision operates the same as the bequest under a will 
and such account is not reported to the state for inheritance 
tax purposes. 


Joint Accounts 

Filing a power of attorney on a joint account should be 
very definitely discouraged unless both parties join in signing 
the power, and thereby nominate the same person as the at- 
torney-in-fact. 

In my opinion, any other arrangement should be dis- 
couraged. This opinion is based upon a practical viewpoint 
of the letter of attorney. 

Suppose, for example, “A” and his wife have a joint ac- 
count. Let us suppose further, that “A” is, or becomes a 
member of the armed forces and executes a power of attorney 
in favor of his friend “C,” without his wife’s knowledge and 
consent. 

If “C” should file this power on the account and proceed 
to withdraw the entire amount on deposit, the financial insti- 
tution that recognized the validity of the instrument is, from 
a legal viewpoint, absolved from any blame if the attorney-in- 
fact should appropriate such funds to his own use. 

However, if we consider this transaction from the view- 
point of public relations, I think that the financial institution 
would be criticized on the basis that it more or less ignored the 
right of the other tenant in interest. This would be especially 
true in the case of husband and wife because the rights of 
dower, or courtesy as the case may be, during the period of cov- 
erture could be raised to allegedly illustrate the negligence on 
the part of the financial institution involved. 
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The best procedure to adopt when accepting a special power 
of attorney on a joint account, is to require both parties to 
join in the execution of such a power, naming the same person 
as attorney-in-fact. 

On the whole, however, I believe that the acceptance of a 
power of attorney on a joint account should be discouraged on 
the theory that “too many cooks spoil the broth.” If, however, 
the circumstances alter the case, then we should adhere to the 
rule in the foregoing paragraph. 


Fiduciary 

Our Manual of Operations states: “If a fiduciary or an 
officer of a corporation or an unincorporated society presents 
a power of attorney, he is to be referred to an officer.” 

As a general proposition, it may be stated that a person 
acting in a fiduciary capacity cannot execute a power of at- 
torney for the purpose of delegating his powers, as a fiduciary 
to another. 

The reason for this principle is only too apparent when we 
consider the fact that persons are chosen to act as fiduciaries 
because they possess certain special skills, or a high degree of 
integrity, or some other personal qualification so unique that 
it could not be delegated to another. 

Therefore, in cases regarding fiduciary accounts, such as 
decedents’ estates, trustees under wills and guardianships, con- 
servative policy wouid dictate that substituted fiduciaries 
should be appointed by the appropriate state and county au- 
thorities. 


Societies 

It is common practice, in saving fund societies, to accept 
deposits to the credit of incorporated and unincorporated so- 
cieties and associations. 

Here, again, the question arises as to whether or not it is 
advisable to accept a power of attorney executed by an officer 
or trustee of such a society or association, in favor of another 
person. 

Once more, as a general rule, the answer is in the negative 
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for practically the same reasons as set forth under the above 
section on fiduciary. 

Usually, officers and trustees in this category are elected 
to their respective offices because of some personal skill, know]- 
edge, integrity or social contacts. It can readily be seen, there- 
fore, that such qualities of leadership could not possibly be 
delegated to someone other than the possessor, in the same 
manner in which they really exist. 


Personal Accounts 

In our bank, a personal account is defined as a savings 
account, held in the name of only one person, either an adult 
or a minor.” 

Because a signed receipt is required to make a withdrawal 
from this type of account, I have found that both general and 
special powers of attorney are likely to be filed on these ac- 
counts. 

During World War II, it was a usual banking practice to 
accept both a will and a general power of attorney executed 
by a person in the armed forces, whether or not he or she was 
a minor. 

If a general power of attorney was executed by an indi- 
vidual in the armed forces, and accepted by our bank, we 
insisted that it meet the following requirements: 1. A photo- 
stat of the power had to be filed with the Treasury Department 
in Washington, D. C. 2. The original power had to be re- 
corded in the recorder of deeds office in Philadelphia County 
(or the county in which it was to be used). 3. The original 
power was then filed in our bank. 

On such a power the following notations had to be made: 
The date of filing; the docket number in the recorder of deeds’ 
office; the title of the account, and the officer accepting such a 
power signed his name on the power to identify him with the 
transaction. 


PENNSYLVANIA STATE BANKING CODE 
11 Section No. 902—Deposits in the Name of Minors:—Any institution may receive 
deposits by or in the name of a minor, and shall pay such deposits and any interest 
thereon to such minor, upon his proper check, order, or receipt, as the case may be, 
without the assent of parent or guardian. The parent or guardian of such minor shall 
not, in his capacity as parent or guardian, have the power to attach, or in any manner 
interfere with such deposit. 
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As a general rule, we do not accept a general power of 
attorney, because when we compare it with our own specific 
power, we find that personal notification is not required when 
the power is revoked. 

Recognizing such a power, under wartime circumstances, 
is very dangerous because if the grantor should die on the field 
of battle, the bank accepting this power could not possibly be 
notified immediately. Ordinarily, the next of kin is the first 
to be notified, and if he or she happens to be the attorney-in- 
fact and acts upon the power, the financial institution involved 
would be called upon to defend its position in the event of a 
wrongful payment. 

Furthermore, in Pennsylvania, when the veterans of World 
War II were paid their bonus by the Commonwealth, our bank 
was permitted to cash, or deposit, such checks as were issued, 
if the veteran had an account in his own name, or if he had 
such a personal account and executed a power of attorney 
thereon. 

If the preceding conditions were complied with, we could 
deposit such a check, if the account was in the name of the 
veteran alone, we could use our stamp which reads as follows: 
“For deposit to the credit of the within named payee, absence 
of endorsement guaranteed,” or if a power of attorney were 
filed on such a personal account, we could accept an endorse- 
ment as follows: “John Doe, attorney-in-fact for Richard Roe.” 

At one-time, when a withdrawal was made from an account 
on which a power of attorney was filed, we required a certifica- 
tion by the attorney-in-fact that the grantor is still alive and 
sui-juris.’? 

However, during the war years, we found such a procedure 
to be rather cumbersome, insofar as it impaired the efficiency 
of our service to our customers. Hence, we inquired of our 
lawyer if the execution of the power of attorney printed on 
the reverse side of Society’s signature card, authorizing the 
attorney-in-fact to make withdrawals, would obviate the neces- 
sity of such a signed certification. 

12] hereby certify that to the best of my knowledge and belief ............scsssssssessssesssesesecessesesereee 


for whom I am acting as attorney-in-fact, is alive at the time of this transaction, is sui 
juris, and is capable of transacting business. 








202 THE BANKING LAW JOURNAL 


In reply, our lawyer stated, “The power of attorney pro- 
vides that the Society is not liable for withdrawals by the at- 
torney made after the revocation of the power or the death of 
the depositor in the absence of such knowledge by the Society. 

“The certification by the attorney-in-fact is merely that he 
has no such knowledge and is not proof that the power of 
attorney has not been revoked or that the depositor is then 
living. It is evidence as between the Society and the attorney- 
in-fact.” 

We may therefore conclude, on the basis of the foregoing 
opinion that the rule of “ignorance of the law is no excuse” 
applies in this particular circumstance and that any wrongful 
withdrawals made by the attorney-in-fact are a matter to be 
decided between the attorney and his principal. 

I would like to mention another regulation of our institu- 
tion which states in effect that a depositor may not execute two 
powers of attorney for the same account. If he desires to ap- 
point another as his attorney-in-fact, or substitute another for 
the one on record, he must revoke his original grant of power. 


Government Powers of Attorney 

In dealing with government powers of attorney, we should 
keep in mind two fundamental principles that have been set 
forth in Treasury Circular No. 21: 

1. Notice of revocation to the Treasury will not ordinarily 
serve to revoke the power.”* 

2. “None of the various types of checks issued by the Gov- 
ernment are assignable and many represent classes of pay- 
ments, the right to which ceases with the death of the payee. 
In order to give effect to the laws under which the payments 
are made, it has been necessary to require that checks represent- 
ing certain classes of payments be indorsed by the payee per- 
sonally or that they be indorsed under authority evidences by 
special types of powers of attorney, prescribed by the Treasury 
Department.’”* 

According to Section 8 of Circular No. 21 (page 3): “All 


13 Treasury Department Circular No. 21, Section 5, P. 8. 
14 Treasury Department Circular No. 21, Section 5, P. 7. 
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checks should be indorsed by the payee personally or by his 
attorney-in-fact or legal representative.” 

Under Section F (page 4) the indorsement of an attorney- 
in-fact should be in the name of the payee by the attorney-in- 
fact with an indication of the capacity in which the latter so 
indorses, as: 

Frank Smith 
by John Smith, Attorney-in-F act. 

Regarding the indorsement and payment of checks the 

U.S. Treasury Department regulations are as follows: 


“Section 5—Checks indorsed by an attorney-in-fact. Checks 
indorsed by an attorney-in-fact for the payee and presented 
for payment by a bank will be paid by the Treasurer without 
the submission to the Treasurer of documentary proof of the 
authority of the attorney-in-fact. Attention of banking insti- 
tutions and others concerned is called to the fact that a specific 
power of attorney, evecuted after the issuance of the check, 
describing the check in full, is required for the following classes 
of checks: 1. Compensation, excepting salary, pay, etc.; 2. De- 
pendency (family) allowances; 3. ducational subsistence pay- 
ments; 4. Mustering-out payments; 5. Pensions; 6. Unemploy- 
ment readjustment allowances; 7. Settlement warrants; 
8. Armed Forces Leave Act of 1946; 9. Allotments; 10. An- 
nuities; 11. Social Security benefits; 12. Insurance, and 13. 
District of Columbia teachers’ retirement, and policemen’s and 
firemen’s relief.” 

However, for classes 9 to 18 inclusive, a special power of 
attorney naming a bank as attorney-in-fact, limited to a period 
not to exceed 12 months and reciting that it is not given to 
carry into effect an assignment of the right to receive the pay- 
ment, either to the attorney-in-fact or to any other person, 
may also be used. 

Before accepting a government power of attorney, I al- 
ways check with the local Federal Reserve Bank, or some other 
appropriate government agency, in order to determine the 
current regulations pertaining thereto. For example, there 
may be changes made in existing regulations that have not as 
yet been published in pamphlet form. 
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ANKING DECISIONS | 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 

| counsel, the depositor and the bank student seeking advancement. | 


No Extension of Statute of Limitations by 
Part Payment On Cognovit Note 


Assume that the statute of limitations in your state on 
a promissory note is five years. Assume further that a pro- 
vision in a promissory note authorizing the holder to confess 
judgment at any time against the maker is permitted by the 
law of your state. (Some states forbid such provisions as 
being against public policy). 

When the statute of limitations has expired on the note 
may the holder still enter judgment on the theory that the 
note provides for confession of judgment at any time? The 
answer is no. A contract waiving the statute of limitations 
is invalid. 

It is well settled that when a payment is made on a note, 
the statute of limitations begins to run all over again. Thus 
in our assumed case the note is good for another full five 
years after the payment. But does this part payment also 
have the effect of extending the period in which judgment 
may be entered under the warrant of attorney to confess 
judgment. The Supreme Court of Ohio has ruled that the 
part payment effects no such extensions. In other words 
the note is good for an additional five years each time a pay- 
ment is made, but the period of the warrant of attorney is 
not extended, being good for just one full period of the stat- 
ute of limitations. Alliance First Nat. Bank v. Spies et al, 
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THE BANKING LAW JOURNAL 205 


Supreme Court of Ohio, 110 N. E. 2d 488. The opinion of 
the court is as follows: 


Syllabus by the Court. 


1. A warrant of attorney to confess judgment on an obligation 
at any time after the obligation becomes due and to execute a release 
of all errors or right of appeal does not authorize a confession of judg- 


ment after an action on the obligation has become barred by a statute 
of limitations. 


2. The agreement which the law implies from the cognovit pro- 
visions of a note, that the grant of authority involved in those pro- 
visions shall be irrevocable, is an agreement in writing and so governed 
by the fifteen-year statute of limitations. Section 11221, General Code. 

3. By reason of Section 11223, General Code, a mere payment by 
an obligor on a written note will operate to extend the time within 
which an action may be brought on the note for fifteen years, Section 
11221, General Code, beyond the time of such payment; but no statute 
provides that such mere payment will also operate to extend the time 
within which a warrant of attorney on such note may be exercised. 

4. In the absence of a statute providing therefor, mere payments 
by an obligor on a cognovit note will not operate to extend the time, 
within which an attorney is authorized to confess a judgment against 
such obligor under a warrant of attorney in such note, for more than 
six years beyond the date of the last of such payments. 

On February 17, 1950, appellant, herein referred to as plaintiff, took 
judgment against appellees, herein referred to as defendants, on a 
cognovit note. This note is a demand note dated December 15, 1931. 
On the back of the note are notations of payments made on five 
different dates, the last of which was December 20, 1935. The judg- 
ment appears to have been rendered by confession of an attorney pur- 
porting to act for defendants under the warrant of attorney in the 
cognovit note. 


Thereafter, at a subsequent term of court, defendants on October 
1, 1951, filed a petition to vacate the judgment. At the hearing on 
the petition to vacate, defendants each testified that neither had made 
or authorized anyone to make on his or their behalf any payments 
on the note after 1932. There was no evidence as to who made the 
notations of payments on the back of the note. 


On motion of plaintiff, defendants’ petition to vacate was dis- 
missed and judgment was rendered thereon for the plaintiff. 


That judgment was reversed by the Court of Appeals which re- 
manded the cause with instructions to vacate plaintifi’s judgment and 
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for trial on the plaintiffs petition and the answer tendered by the 
defendants with their petition to vacate. 


The cause is now before this court on appeal from the judgment 
of the Court of Appeals, pursuant to allowance of plaintiff’s motion to 
certify. 


F. E. Hunter, Alliance, for appellant. 


Contie & Contie, Canton, for appellees. 


TAFT, Judge. 

Plaintiff argues that, since the warrant of attorney in the note 
expressly authorizes confession of judgment against defendants “at 
any time after this obligation becomes due” and authorizes the at- 
torney so confessing “to execute a release of all errors or right of ap- 
peal,’ the attorney confessing judgment was authorized to confess 
such judgment after the statute of limitations had run; and that, even 
if it was error to do so, such attorney was authorized to waive such 
error. 

If this argument of plaintiff were sustained, then, by delivering 
a note incorporating such a warrant of attorney, the effect upon the 
maker of the note would be substantially the same as if he had promised 
at the time of such delivery not to plead the statute of limitations. 
Generally, such an undertaking is regarded as against the public policy 
of the statute of limitations and consequently unenforceable. See 1 
Williston on Contracts (Rev. Ed.) 584, Section 183. 

It is well established that a warrant of attorney to confess judg- 
ment on an obligation, even if it does contain such provisions, does 
not authorize a confession of judgment after an action on the obliga- 
tion has become barred by a statute of limitations. 31 American 
Jurisprudence 111, Section 471. 


Section 11221, General Code, provides: 

“An action upon a specialty or an agreement, contract or promise 
in writing shall be brought within fifteen years after the cause 
thereof accrued.” 

Therefore, except for the payments claimed to have been made 
on the note, an action thereon would have been barred when the pe- 
tition of plaintiff in the instant case was filed. 

However, Section 11223, General Code, provides: 

“If payment has been made upon any demand founded on a 
contract, or a written acknowledgment thereof, or a promise to 
pay it has been made and signed by the party to be charged, an 
action may be brought thereon within the time herein limited, after 
such payment, acknowledgment or promise.” 
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In support of its position plaintiff argues (1) that, in the hearing 
on defendants’ petition to vacate the judgment, the burden of proof 
was on defendants to establish by a preponderance of the evidence, 
Bulkley v. Greene, 98 Ohio St. 55; 120 N. E. 216; Interstate Life 
Assurance Co. v. Raper, 78 Ohio St. 113, 84 N. E. 754, that the pay- 
ments, which the notations on the note indicate were made within 
fifteen years of the filing of plaintiff’s petition, were not made as in- 
dicated by those notations, (2) that those notations, because ap- 
parently made before the statutory period of limitations had elapsed, 
represent declarations against interest by plaintiff and were therefore 
admissible as some evidence of the payments indicated, see annotation, 
59 A. L. R. 914, (3) that the Common Pleas Court, as the trier of the 
facts, could disbelieve the testimony of the interested defendants and 
determine as it did that they had not sustained the foregoing burden 
of proof (see 39 Ohio Jurisprudence, 812, Section 188), and (4) that 
the Court of Appeals, by in effect rendering final judgment for de- 
fendants on their petition to vacate, has improperly substituted its 
conclusions on questions of fact for the conclusions of the trial court 
on those questions, see Henry v. Henry, 157 Ohio St. 319, 105 N. E. 
2d 406. 


In our opinion, these arguments do not justify a reversal of the 
judgment rendered by the Court of Appeals. 


Plaintiff cannot prevail in any event unless mere payments by an 
obligor on a cognovit note operate not only to extend the time within 
which an action may be brought on the note for 15 years, as provided 
in Section 11223, General Code, but also to extend the time within 
which an attorney is authorized, by the warrant of attorney in such 
cognovit note, to confess a judgment against such obligor. 


A warrant of attorney in a cognovit note, authorizing an attorney 
to confess judgment against the maker, is only a grant of authority by 
the maker as principal to such attorney to act as his agent in confess- 
ing such a judgment. Ordinarily, where one grants authority to another 
to act as his agent for him, the authority so granted may be revoked 
at any time and, if not revoked, must be exercised within a reason- 
able time. However, a warrant of attorney incorporated in a promis- 
sory note has been said to represent a grant by the maker of such note 
of a “power coupled with an interest” and therefore to be irrevocable. 
Swisher v. Orrison Cigar Co., 122 Ohio St. 195, 171 N.E. 92. But cf. 
Hoffmaster v. G. M. McKelvey Co., 88 Ohio St. 552, 106 N.E. 1061, 
and Haggard v. Shick, 151 @hio St. 535, 86 N.E. 2d 785, holding such 
power to be revoked by death. Apparently, the power granted by such 
a warrant of attorney was so described in order to justify the character- 
istic of irrevocability inherent in it during the life of the grantor, a 
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characteristic likewise inherent in a power coupled with an interest. 
However the real reasons why the power conferred by such warrant 
of attorney is irrevocable during the life of the grantor of the power 
ure that the parties to the note, in which said warrant is incorporated, 
are considered as a matter of law to have agreed that the power, granted 
by such warrant, should be irrevocable, and there is consideration for 
the agreement of the grantor so implied as a matter of law. 

Thus it is said by Mr. Chief Justice Marshall in the court’s opinion 
in Hunt v. Rousmanier’s Adm’rs, 8 Wheat, 174, 201, 5 L.Ed. 589: . 


“As the power of one man to act for another depends on the will 
and license of that other, the power ceases when the will, or this 
permission, is withdrawn. The general rule, therefore, is, that a 
letter of attorney may, at any time, be revoked by the party who 
makes it; and is revoked by his death. But this general rule, which 
results from the nature of the act, has sustained some modification. 
Where a letter of attorney forms a part of a contract, and is a secu- 
rity for money, or for the performance of any act which is deemed 
valuable, it is generally made irrevocable in terms, or if not so, is 
deemed irrevocable in law. Although a letter of attorney depends, 
from its nature, on the will of the person making it, and may, in 
general, be recalled at his will; yet, if he binds himself for a con- 
sideration, in terms, or by the nature of his contract, not to change 
his will, the law will not permit him to change it. Rousmanier, 
therefore, could not, during his life, by any act of his own, have 
revoked this letter of attorney. But does it retain its efficacy 
after his death? We think it does not. We think it well settled, 
that a power of attorney, though irrevocable during the life of the 
party, becomes extinct by his death.” 


The implied agreement of the defendants, that the grant of authority 
involved in the cognovit provisions of the note should be irrevocable, 
is in an “agreement * * * in writing”, within the meaning of Sec- 
tion 11221, General Code, and so governed by that fifteen-year statute 
of limitations. However, Section 11223, General Code, does not pro- 
vide for an extension of the time within which such warrant of attorney 
may be exercised. It deals with a “demand” upon which there may 
be a “payment,” and a “promise to pay” such a “demand.” It does 
not purport to deal with anything which would include a grant of 
power or authority to an agent or attorney to act on behalf of the 
grantor or an agreement not to revoke such grant. 

Even if we assume that payments on a note may ever justify, with- 
out any statute, the implication of an agreement by the obligor on the 
note, which would include not only a new promise to pay the obliga- 
tion evidenced thereby but a new grant of the power evidenced by the 
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warrant of attorney and a new implied agreement that it will not be 
revoked, it is apparent that such agreement implied from mere pay- 
ment represents at most an agreement “not in writing.” Such agree- 
ment would be governed by Section 11222, General Code, reading: 


“An action upon a contract not in writing, express or implied, 
or upon a liability created by statute other than a forfeiture or 


penalty, shall be brought within six years after the cause thereof 
accrued.” 


The only case which we have been able to find which considers 
this problem is Cross v. Moffat, 1888, 11 Colo. 210, 17 P. 771, 772, 
in which the decision reached seems to be contrary to our conclusions. 
We believe that the basis for reaching the decision rendered by the 
Colorado court in that case is found in the following words of its 


opinion: “The part payment upon the note operated as a redelivery 
thereof.” 


However, in our opinion, unless there is some statute, giving it 
greater significance, part payment is significant, in operating to extend 
the statutory period of limitations, only because such part payment 
justifies the implication of a new promise. See Kerper v. Wood, 48 
Ohio St. 613, 620, 29 N.E. 501, 15 L.R.A. 656 (“Payments are, at 
most, but evidence from which a promise may be inferred”) ; Marienthal 
v. Mosler, 16 Ohio St. 566, 570, 571; 1 Williston on Contracts (Rev. 
Ed.) , 566, Section 174; 34 American Jurisprudence, 263, Section 333. 


While the case of Commonwealth Loan Co., Inc., v. Firestine, 148 
Ohio St. 133, 73 N.E.2d 501, 172 A.L.R. 993, might be distinguished 
on other grounds, it is sufficient to state that it is not applicable in 
the instant case because, as the findings of fact made by the trier of 
the facts in that case clearly indicated, the statutory period of limita- 
tions had not elapsed when the judgment was taken pursuant to the 
warrant of attorney. 


Plaintiff contends that the ground for vacating the judgment, set 
forth in the defendants’ petition to vacate, was that the notations 
relative to payments on the note were “false and fraudulent,” and that 
defendants failed to establish such ground. However the petition to 
vacate, as well as the record before the filing of that petition, discloses 
the fact that the judgment was confessed pursuant to an authority 
which no longer existed. This clearly represented ground for vacation 
of the judgment pursuant to Section 11631, General Code. Even if 
defendants alleged more thar was necessary, that does not prevent 
them from getting the relief to which, on the facts alleged, they are 
entitled. See Tallmadge, Ex’r v. Robinson, 158 Ohio St. 333, 109 N.E. 
2d 496. 
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Both parties concede that the Court of Appeals should not have 
ordered vacation of the judgment, but should merely have suspended 
it pending a trial upon the merits of the defenses set forth in the answer 
of the defendants. See Section 11636, General Code. The judgment 
of the Court of Appeals is therefore modified in that respect and as so 
modified is affirmed. 

Judgment modified and, as wsiiied, affirmed. 


MIDDLETON, MATTHIAS and ZIMMERMAN, JJ., concur. 

WEYGANDT, C. J., concurs in the judgment. 

STEWART, J., concurs in paragraphs one and two of the syllabus 
and in the judgment. 

HART, J., not participating. 


WEYGANDT, C. J., concurs in the judgment on the sole and 
controlling ground that in the Court of Common Pleas.the defendants 
(1) filed a petition alleging grounds for vacation of the judgment and 
also asserting a valid defense, (2) proffered an answer alleging a valid 
defense, and (3) produced prima facie proof of their defense. 

With or without the cognovit feature of the note, this preliminary 
procedure was sufficient to entitle the defendants to a suspension of the 
judgment and a complete trial of the cause on the issues presented by 
the pleadings. This is all they ask. 





Blank Spaces In Conditional Sales Paper 


It is settled law that where a negotiable instrument con- 
taining blank spaces when delivered is negotiated to a holder 
in due course, the instrument may be enforced even though the 
blanks were filled up in violation of the authority given by the 
maker. 

A recent decision of the Georgia Court of Appeals decides 
that this rule applies to a conditional sales contract on the same 
piece of paper with a promissory note. The lien provided by 
the contract may be enforced by a holder in due course not- 
withstanding the fact that the instrument contained blank 
spaces when originally delivered and these spaces were not filled 
up in accordance with the authority given by the maker. 
Howard v. Trusco Finance Co., Court of Appeals of Georgia, 
74S. E. 2d 379. The opinion of the court is as follows: 
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Syllabus by the Court 


1. (a) Where a note and conditional-sale contract for personalty are 
on one piece of paper, the whole constitutes a negotiable instrument to 
the extent that the holder in due course is protected against defenses 
which might be urged against the original parties thereto. 


(b) “A signature on a blank paper delivered by the person making 
the signature in order that the paper may be converted into a negotiable 
instrument operates as a prima facie authority to fill it up as such for 
any amount. ... If any such instrument, after completion, is negotiated 
to a holder in due course, it is valid and effectual for all purposes in his 
hands, and he may enforce it as if it had been filled up strictly in accord- 
ance with the authority given.” | 


(c) It is a general rule that, where a person intends to enter into a 
simple contract in writing—such instrument when signed by him con- 
taining blanks obviously meant to be filled in—he creates in the receiver 
with whom such person intends to contract an implied authority to com- 
plete the instrument in the way apparently contemplated by the maker 
with matter in general conformity to the character of the writing. 


2. The plaintiff having proved a balance due under the sale contract, 
and the defendant offering no defense valid as against a bona fide holder 
for value of the original instrument, and having acknowledged his signa- 
ture on all renewals thereof, it was not error to direct a verdict for the 
plaintiff. 


The defendant in error, Trusco Finance Company, filed an affidavit 
of foreclosure, in the Superior Court of McDuffie County, against a 1950 
Dodge coronet club coupe belonging to the plaintiff in error, F. J. How- 
ard, as evidenced by a conditional-sale contract dated February 27, 1950, 
for $1872.82 payable in monthly installments, as evidenced by a note 
executed contemporaneously therewith, the instruments being made out 
to Crowley Motor Company and by it assigned to the defendant in error. 
Howard filed an affidavit of illegality and plea of non est factum, which 
were duly traversed. 


On the trial, Howard, called to the stand for cross-examination, testi- 
‘fied in part as follows: “This is my signature on the paper which you 
exhibit to me. That is a note now. This is my signature here. This is 
designated as a conditional sales contract . . . I said I was contending 
this was blank at the time I signed it, and it definitely was. As to why 
I signed a blank note and conditional sales contract—it was to enable 
the Crowley Motor Company t¢ liquidate a deposit of $1,400 that I had 
paid towards the purchase of a new car monthly rather than paying the 
full amount of $1,400 at one time... But by signing that blank piece of 
paper I did not know that I was obligating myself for any such amount 
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as is on that piece of paper . . . I had filled out a good many of these 
notes myself, but not on every car that was sold there; I did on the ones 
I sold, probably. And when I sold them I described the car in these con- 
ditional sales contracts, always before the man signed it. I knew that 
was the proper way to transact the business. And I knew when a man 
signed this conditional sales contract and note that the Crowley Motor 
Company was going to receive the cash from Trusco Finance Company 
in Augusta for the amount the man signed for .. . I am general manager 
of the present Dodge agency.” The defendant was then shown renewal 
agreements dated September 11, 1950 and March 6, 1951, amending the 
sale contract and note as to schedule of payments, and testified: “I never 
have signed any renewal agreement at all. I state that is my signature. 
As to whether or not I know that is a renewal there—well, that is what 
it says, a renewal form of the indebtedness. I don’t recall signing that 
one. If I signed it there was no amount on it, because the amounts that 
they have there are in excess of any amount I would have signed any 
paper for if it had been filled out; I never would have signed any paper 
in excess of $1,400... I had a deposit with Crowley Motor Company of 
$1,400, and I signed a paper that he said he could arrange to pay the 
motor contract $50 a month ... and as he made those $50 payments 
he would charge it against my deposit account.” 

On the basis of the above testimony, the notes and conditional-sale 
contract were admitted in evidence. There was further evidence that the 
defendant had gone to the plaintiff's office to execute the renewal agree- 
ments amending the conditional-sale contract and had signed them after 
they were completely filled out; also that he had made his insurance 
payable to the defendant “as its interest may appear” on the automo- 
bile. It was undisputed that the balance owing on the Dodge at the 
time of its purchase was $1,400, which amount the defendant already 
had on deposit with Crowley Motor Company when he received the car; 
that he knew the Crowley Company intended to hypothecate the con- 
tract and notes to the plaintiff and signed the instruments to enable it 
to do so, and that Crowley kept up the payments on the car until the 
time of his death, at which time, upon failure to pay the balance set 
forth in the instruments, the defendant initiated its action of foreclosure. 

At the conclusion of the evidence the trial court directed a verdict in 
favor of the plaintiff. The defendant filed a motion for a new trial which 
was denied, and this judgment is assigned as error. 


Peebles & Burnside, Augusta, for plaintiff in error. 


Stevens & Stevens, Thomson, for defendant in error. 


TOWNSEND, J.—1. It is the contention of the defendant in the 
first ground of his amended motion for a new trial that, as against the 
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plea of non est factum, the conditional-sale contract was improperly ad- 
mitted in evidence upon the testimony of the plaintiff that it was blank 
at the time of his signature and was subsequently filled out for an amount 
other than that upon which the parties had agreed. Such contention 
would be sound if the suit had been brought by the payee, but the plain- 
tiff here is a bona fide holder in due course of the sale contract and notes, 
without notice of any infirmity therein. The defendant admitted his 
signature on the sale contract, note, and renewal agreements. Code 
§ 14-214, relating to negotiable instruments, provides in part as follows: 
“A signature on a blank paper delivered by the person making the signa- 
ture in order that the paper may be converted into a negotiable instru- 
ment operates as a prima facie authority to fill it up as such for any 
amount. ... If any such instrument, after completion, is negotiated to a 
holder in due course, it is valid and effectual for all purposes in his hands, 
and he may enforce it as if it had been filled up strictly in accordance 
with the authority given.” Where the note and conditional-sale contract 
are on one piece of paper, the whole constitutes a negotiable instrument 
to the extent that a holder in due course is protected against defenses 
which might be urged between the original parties thereto. People’s Loan 
& Finance Co. v. Ledbetter, 69 Ga. App. 729, 733, 26 S. E. 2d 671. A 
promissory note and security deed or agreement relating thereto, exe- 
cuted as a part of the same transaction, form but a single contract. King 
v. Edel, 69 Ga. App. 607, 613, 26 S. E. 2d 365; Wartman v. Brown, 41 
Ga. App. 288, 152 S. E. 596. Had the plaintiff here been suing on the 
note, rather than foreclosing the contract of sale, there is no question 
but that the evidence would have been sufficient to admit the documents 
over a plea of non est factum containing a defense that the amount filled 
in was unauthorized, as against a holder in due course. The two docu- 
ments comprising one and the same contract, no reason appears why a 
different rule should obtain merely because this is a foreclosure 
proceeding. 


In Thompson v. Bank of Chatsworth, 30 Ga. App. 443 (3), 118 S. E. 
470, it is held: “It may be stated as a general rule, which is unquestion- 
ably applicable to all simple contracts in writing, and, according to some 
authorities, also to specialties, that where a person intending to enter 
into a contract delivers a writing containing blanks, evidently meant to 
be filled, this creates in the receiver, and, at least in the case of negotiable 
paper, in his transferees, an implied authority to complete the instru- 
ment by filling the blanks in the way apparently contemplated by the 
maker with matter in general conformity to the character of the writing.” 
The contract of sale is not under seal. 


In Universal Credit Co. v. Moore, 173 Miss. 740, 163. So. 142, 143, 


involving a replevin suit to recover possession of an automobile by a 
holder in due course of the conditional-sale contract, the court held: 








214 THE BANKING LAW JOURNAL 


“The appellee admits that he signed the contract not filled out, expecting 
the agent of the Pate Auto Company to fill same out. On his testimony, 
therefore, he made the Pate Auto Company an agent, and the contract 
being in the hands of a bona fide purchaser for value is binding upon him.” 

In Commercial Auto Loan Corp. v. Baker, 73 Ga. App. 534, 37 S. E. 
2d 636, it was held that, where a conditional-sale contract is filled in 
contrary to the directions of the maker and to his injury, with full knowl- 
edge on the part of the transferee of these facts, such instrument is void 
as to him. We here hold the converse of that proposition, which is, that 
where a conditional-sale contract and notes, together forming the entire 
contract, are filled in contrary to the directions of the maker by one 
whom he has constituted his agent to complete the instrument, a bona 
fide holder without knowledge of this fact will be protected. Further, the 
defendant having acknowledged his signature on the renewals of the 
original contract, under the authority of the rule stated in Thompson 
v. Bank of Chatsworth, supra, the plaintiff was given implied authority 
to complete the instrument by filling in its blanks in accordance with 
the instrument thus being renewed. Accordingly, these documents were 
properly admitted in evidence. 

2. The plaintiff having proved a balance due under the sale contract, 
and the defendant offering no defense valid as against a bona fide holder 
for value of the original instrument, and having acknowledged his signa- 
ture on all renewals thereof, it was not error to direct a verdict in favor 
of the plaintiff. 

The trial court did not err in denying the motion for new trial as 
amended. 

Judgment affirmed. 

GARDNER, P. J., and CARLISLE, J., concur. 





Effect of Acceleration Provision On 
Negotiability of Note 


The Supreme Court of Ohio has recently ruled that a 
promissory note may be negotiable although it provides that 
the due date may be accelerated at the option of the holder 
upon failure to the maker to pay installments when due or 
upon the breach of the provisions of a chattel mortgage re- 
ferred to in and securing the note. The court distinguishes 
decisions holding notes to be non-negotiable where the maker 
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is permitted to accelerate payment when he deems himself 
insecure. 


The decision is harmonious with the trend to liberalize 
the concept of negotiability. Under § 3 - 109 of the new 
Uniform Commercial Code, the enactment of which now ap- 
pears imminent in several states, even a note containing a 
power to accelerate when the holder deems himself insecure 
would be negotiable. National City Bank of Cleveland v. 
Erskine & Sons, Inc., Supreme Court of Ohio, 110 N.E. 2d 
598. The opinion of the court is as follows: 


Syllabus by the Court 


1. The word, “breach,” as applied to contracts is defined as a failure 
without legal excuse to perform any promise which forms a whole or 
part of a contract, including the refusal of a party to recognize the 
existence of the contract or the doing of something inconsistent with 
its existence. 

2. A promissory note, regular on its face and payable in installments 
and which by its terms is in all events due and payable at a time 
therein specified, is a negotiable instrument, although it contains a pro- 
vision that the due date may be accelerated at the option of the holder 
upon failure of the maker to pay installments when due or upon a 
breach of the provisions of a chattel mortgage referred to in and secur- 
ing the note. 

3. A provision of a promissory note permitting the acceleration of 
payment at the option of the holder upon the breach by the maker of 
the note of the provisions of a chattel mortgage securing the note, which 
provision does not purport to render conditional or uncertain the maker’s 
otherwise absolute and certain obligations in the earlier parts of the 
note, does not render the note nonnegotiable. 

This cause originated in the Court of Common Pleas of Mahoning 
County. 

The parties will be referred to as they were in that court. 

The plaintiff-appellee, The National City Bank of Cleveland, is a 
national banking association under the laws of the United States and 
has its principal place of business in Cleveland. 

The defendant-appellant, Erskine & Sons, Inc., is an Ohio corpora- 
tion with its principal place’ of business at Lowellville, Ohio. 

On May 26, 1949, the plaintiff filed its petition in the short form 
for judgment on a certain promissory note dated December 15, 1948, 
claiming that there was due it from the defendant the sum of $16,301.35 
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with interest, and alleging that “the defendant has failed and refused 
to pay said note according to its terms and conditions, and that by 
reason thereof the unpaid principal amount of said note is due and 
payable forthwith,” with interest. 


Attached to the petition as exhibit A is a copy of the note, the 
essential parts of which are as follows: 


“$16,529.58 City Lowellville State Ohio Date December 15, 1948. 

“For value received, the undersigned jointly and severally | 
promise to pay to the order of The Gibson-Stewart Co. the sum of 
sixteen thousand five hundred and twenty-nine & 58/100 dollars, in 
11 consecutive monthly installments of $1,377.47 each, commencing 
on the 15 day of January, 1949, and a final consecutive installment 
of $1,377.41, together with interest from maturity at the highest 
lawful rate, until paid. 

“In the event any installment hereof is not paid when due and/ 
or in the event that the chattel mortgage securing this note is 
reached in any respect, then this note shall immediately become 
due at the holder’s option with demand or notice * * * [Cognovit 
clause omitted.}. 


“Secured by chattel mortgage. Erskine & Sons, Inc. 
Jas. Erskine, Pres.” 


By virtue of the warrant of attorney incorporated in the note, an 
answer was filed entering appearance of the defendant, waiving the 
issuance and service of process and confessing judgment in favor of 
the plaintiff in the sum prayed for. In connection therewith, judg- 
ment was rendered for such sum and execution issued thereon. 


On June 23, 1949, upon motion of the defendant the trial court, 
pending trial of the cause on the merits, suspended the judgment, 
preserving all liens and securities obtained thereunder and enjoining 
the plaintiff from instituting or carrying on any further proceedings 
in aid of execution. 


An amended answer was filed by the defendant containing four 
defenses which may be summarized as follows: 


The first defense constitutes a general denial; the second defense 
is allegations that the mining equipment for which the note was given 
to the payee, The Gibson-Stewart Company of Cleveland, was de- 
fective, unusable and unsatisfactory, that the plaintiff had knowledge 
of the facts and was not a holder in due course, and that, by reason 
of the failure of the equipment sold, defendant was not liable to the 
plaintiff on the note; the third defense is an allegation of material al- 
teration of the note and chattel mortgage by the payee without the 
consent of the defendant, to which alteration the plaintiff was a party; 
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and the fourth defense is a charge that the plaintiff took possession 
of the mining equipment and converted it to its own use, the equip- 
ment having been voluntarily returned to the payee of the note by the 
defendant. The defendant states that the value of the property so 
converted was $20,000, which was in excess of the note in suit, and 
prays that the petition of the plaintiff be dismissed and that the de- 
fendant recover its costs. 


The Common Pleas Court decided that the note is a negotiable 
instrument and stated that there was “no issue for the jury on the so- 
called conversion,” but submitted to the jury what it deemed the only 
issue, “the good faith of the plaintiff.” 


Upon trial the jury returned a verdict for the defendant. A motion 
for judgment notwithstanding the verdict was over-ruled and judg- 
ment was thereupon entered upon the verdict. A motion for a new 
trial was also overruled. 


An appeal on questions of law was perfected in the Court of Appeals, 
110 N.E. 2d 593, which court reversed the judgment of the Court of 
Common Pleas, ordered the original judgment reinstated in full force 
and effect as of the date thereof, May 26, 1949, and remanded the cause 
for the allowance of a credit to the defendant in the amount of the pro- 
ceeds received from the sale of the chattel property made upon the 
order of the trial court. 


The cause is before this court upon the allowance of a motion to 
certify the record of the Court of Appeals. 


David C. Haynes and Warren E. Grant, Youngstown, for appellant. 


Harrington, Huxley & Smith, C. Kenneth Clark, Youngstown, and 
W. J. Papenbrock, Cleveland, for appellee. 


MATTHIAS, J.—The question presented to this court, as stated 
by the defendant, is as follows: 


Is a promissory note a negotiable instrument under the Ohio Negoti- 
able Instruments Act, Gen. Code, § 8106 et seq., where such note is 
payable in monthly installments commencing on a date therein stated, 
the final installment being due and payable at a date also stated there- 
in, but contains a clause accelerating the payment of the balance due 
thereon at the option of the holder where the maker fails to pay any 
installment when due or where the chattel mortgage securing the note 
is breached in any respect? ‘ 

The reference to the chattel mortgage requires consideration of the 
language thereof to ascertain the meaning and effect of the phrase in 
the note, “in the event that the chattel mortgage securing this note is 
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breached in any respect.” The portion of the mortgage pertinent to a 
decision of the issues herein is as follows: 

“.. the mortgagor does hereby convenant and agree that said mort- 
gagor is lawfully possessed of said chattels as mortgagor’s own property; 
that the same is free from all encumbrances and that mortgagor will 
warrant and defend the same unto said mortgagee against all claims and 
demands of all persons; . . . that the mortgagor will keep the chattels 
insured at all times against loss by fire and/or other hazards .. . in 
amounts sufficient to protect mortgagee against loss of or damage ‘to 
said chattels; . . . that said chattels shall remain at R D No. 2 Lowell- 
ville, Ohio, and that mortgagor will not remove or attempt to remove 
or permit the same to be removed therefrom, nor dispose of, encumber, 
or misuse said chattels, nor permit the same to be disposed of, encum- 
bered, or misused; that he will pay, when due, all taxes, license fees and 
other public charges that may be levied against or upon the chattels and 
satisfy any and all claims and liens that may be assessed or impressed 
upon the same. 


“Mortgagor further convenants and agrees that in case default shall 
be made in the payment of any installment aforesaid, or of any of the 
covenant’s expressed herein, or whenever the mortgagee shall, for any 
reason, deem said indebtedness insecure, the mortgagee may, at its op- 
tion and without notice, elect to treat the balance remaining unpaid on 
said note immediately due and payable forthwith, whereupon mortgagor 
agrees upon demand to deliver the chattels to mortgagee and mortgagee 
may without notice or demand, with or without the aid of legal process, 
make use of such force as may be necessary to enter upon, with or with- 
out breaking into any premises where the chattels may be found, and 
take possession thereof and remove the same to such other place as it 
may deem safe and convenient... 

“Whenever used herein, the words ‘mortgagor’ and ‘mortgagee’ shall 
include the heirs, successors, legal representatives and assigns of such 
party.” (Emphasis added.) 

The determination of the question whether the note is a negotiable 
instrument involves the application of Sections 8106, 8107, 8109, 8110, 
General Code, which are as follows: 

Section 8106. “An instrument to be negotiable must conform to the 
following requirements: 


. 


“3. Must be payable on demand, or at a fixed or determinable future 
time...” 

Section 8107. “The sum payable is a sum certain within the mean- 
ing of this chapter although it is to be paid; 
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“1, With interest; or 

“2. By stated installments; or 

“3. By stated installments; or with a provision that upon default in 
payment of any installment or of interest, the whole shall become due; or 

“4, With exchange, whether at a fixed rate or at the current rate; or 

“5. With costs of collection or an attorney’s fee, in case payment 
shall not be made at maturity.” 

Section 8109. “An instrument is payable at a determinable future 
time within the meaning of this chapter, which is expressed to be 
payable: 

“1, At a fixed period after date or sight; or 

“2. On or before a fixed or determinable future time specified 
therein; or 

“3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

“An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect.” 

Section 8110. “An instrument which contains an order or promise 
to do any act in addition to the payment of money is not negotiable. 
But the negotiable character of an instrument otherwise negotiable is 
not affected by a provision which: 


“1. Authorizes the sale of collateral securities in case the instrument 
be not paid at maturity; or 

“2. Authorizes a confession of judgment if the instrument be not 
paid at maturity; or 

“3. Waives the benefit of any law intended for the advantage or 
protection of the obligor; or 


“4. Gives the holder an election to require something to be done in 
lieu of payment of money. 


“But nothing in this section shall validate any provision or stipula- 
tion otherwise illegal.” 

It is the contention of the defendant that the Court of Appeals erred 
in finding that the note was a negotiable instrument in the hands of a 
holder in due course and that as to such holder the defenses, which the 
defendant asserted against the payee of the note, are not valid defenses 
to the plaintiff’s claim. 


The Court of Common Pleas also found the note to be a negotiable 
instrument, but, upon what the court deemed the only issue, “the good 
faith of the plaintiff,” permitted the defendant to introduce evidence 
covering an alleged agreement between the defendant and The Gibson- 
Stewart Company with respect to a claimed warranty of the mining 
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machinery in payment for which the note in question was given and 
also evidence relative to the claimed unsatisfactory performance of the 
machinery. 

As was stated by the Court of Appeals in its opinion, the evidence 
introduced with reference to the machinery purchased and the claimed 
right of the defendant to return it to the vendor thereof, if it proved 
unsatisfactory or because of failure to meet the purpose of and require- 
ments for the defendant’s use, being entirely without limitation as to 
the purpose or application thereof could well have led the jury to be- 
lieve that it was considering a controversy between the vendor, The 
Gibson-Stewart Company, and the defendant. 

The Court of Appeals, from a consideration of the record, stated in 
its opinion, in which there is unanimous concurrence, as follows: 


“Review of the record positively convinces that the plaintiff sus- 
tained its right to recover by a preponderance of the evidence. While 
the record discloses detailed and conflicting evidence, which in all prob- 
ability would present an issue for submission to and determination by 
a jury, with respect to the respective rights of defendant and Gibson- 
Stewart Company, we are unable to discover any evidence of a substan- 
tial character tending to prove that plaintiff possessed any knowledge 
of the details of the transaction between defendant and Gibson-Stewart 
Company, had actual knowledge of any infirmity or defect in the note 
if there was any such infirmity or defect, or that plaintiff had knowledge 
of any facts, as a result of which its action in taking the note could be 
characterized as bad faith. We are unable to find from the record any 
proof tending to establish the plaintiff purchased said note under cir- 
cumstances that would have excited suspicion in the mind of a prudent 
and reasonable person. The fact that plaintiff paid a substantial con- 
sideration for the note has persuasive force militating against such prem- 
ises. The mere existence of such circumstances would not constitute a 
defense, unless the proof was sufficient to show that plaintiff acted in 
bad faith or with want of honesty. Johnson v. Way, 27 Ohio St. 374 
et seq.; Kitchen v. Loudenback, 38 [48] Ohio St. 177, 26 N. E. 979 
et seq.” 


It follows that the sole question before us is whether the note in 
question is negotiable. If not, the endorsee thereof took it subject to 
all equities and defenses between the original parties thereto, and the 
judgment of the Court of Appeals should be reversed. 


It is the contention of the defendant that the note in question is non- 
negotiable by reason of the provision therein which, in addition to mak- 
ing the entire amount due at the holder’s option if any installment is 
not paid when due, also permits such acceleration “in the event that 
the chattel mortgage securing this note is breached in any respect.” 
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The arguments of counsel are directed to the question whether the 
note is payable “On or before a fixed or determinable future time speci- 
fied therein,” as required by Section 8109, General Code. 


The principal contention of counsel for the defendant is that the 
negotiability of the note is destroyed by reason of the reference therein 
to the chattel mortgage given to secure the note and the authorization 
therein to accelerate the note at the option of the payee “in the event 
that the chattel mortgage securing this note is breached in any respect.” 
The contention of counsel is that the note by this reference adopts the 
provisions of the mortgage, and that the holder of the note is thereby 
authorized to accelerate the payment if he feels his claim to be insecure 
or that he can exercise his option at his own whim or caprice. 


It is true there are many decisions holding that the incorporation 
of a provision authorizing acceleration of payment, either in the note or 
by reference to another instrument, if and when the holder deems his 
claim insecure renders the note nonnegotiable, but there is substantial 
authority to the contrary. Authorities seem quite uniform, however, in 
holding that if the acceleration is dependent upon some act or default 
of the maker the rule against uncertainty of maturity is not violated. 


The general rule is stated as follows in Britton on Bills and 
Notes, 101: 


“An instrument payable at a fixed date or before then at the 
option of the holder, or automatically, conditioned upon the oc- 
currence of specified acts or events, positive or negative, con- 
tingent or noncontingent, which acts or events represent some 
kind of express or implied default by the obligor of such a nature 
as to indicate an increased risk to the holder that the instrument 
may not be paid at the date of ultimate maturity, according to 
most authorities, is negotiable.” Many cases supporting the text 
are cited. See, also, Beutel’s Brannan Negotiable Instruments 
Law (7 Ed.), 275 et seq., and cases cited. 


A distinction is made between a situation where acceleration is con- 
ditioned upon a failure or default of the maker of the note and a situa- 
tion where acceleration is authorized if the holder deems his claim in- 
secure. In the latter it is held in many decisions that, because the holder 
may act upon his own whim or caprice, the note is not payable at a fixed 
or determinable time and hence is nonnegotiable. 


Murrell v. Exchange Bank, 168 Ark. 645, 271 S. W. 21, 44 A. L. R. 
1391; Harrison v. Fugatt, 179 Okl. 367, 65 P. 2d 1200; American Finance 
Corp. v. Bourne, 190 Okl. 332, 123 P. 2d 671; Moyer v. Hyde, 35 Idaho 
161, 204 P. 1068, 28 A. L. R. 695; Guio v. Lutes, 97 Ind App. 157, 184 
N. E. 416; First National Bank v. McCartan, 206 Iowa 1036, 220 N. W 
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364. Contra: Dart National Bank v. Burton, 258 Mich. 283, 241 N. W. 
858; Heard v. Dubuque County Bank, 8 Neb. 10, 30 Am. Rep. 811. 

The rule applicable in situations such as that presented in the instant 
case is well stated in the case of First National Bank v. McCartan, 
supra, where the court, in construing a note containing an “insecurity” 
clause, held that, where an election is given to the payee or holder to 
declare the paper due and payable independent of any fault or control 
of the maker, the instrument is nonnegotiable. 

In support of its decision, the court pointed out that the maker’ can 
have no control over the holder’s feelings in this regard, and that the 
election contemplated may arise at any time the whim or caprice of 
the holder dictates and without default on the part of the maker; thus 
a maker who has complied in all particulars will find himself in the pre- 
dicament of a defaulter through an election by the holder over which 
no one has any control, except the elector. 

A distinction is thus made by the court between cases where accelera- 
tion results because the maker fails to perform some duty and for that 
reason is in default and those cases where the due date is advanced, 
not as a result of the maker’s failure but at the mere volition of the 
holder. The latter situation makes the maturity date uncertain, and, 
therefore, nonnegotiability results. 

In the case of American Finance Corp. v. Bourne, supra [190 Okl. 
332, 123 P. 2d 672}, this rule is well stated as follows in the syllabus by 
the court: 


“A promissory note that contains provisions whereunder the 
holder of the note is empowered to declare the note due and pay- 
able before maturity in the exercise of the holder’s unrestrained 
option is by reason thereof non-negotiable . . .” 


The word, “breached,” as used in the note, necessarily refers to a 
default or failure on the part of the maker to keep some covenant con- 
tained in the chattel mortgage. The word, “breach,” is primarily de- 
fined to be “an act of breaking; the violation of a law, contract or any 
other engagement.” Particularly applicable here is the definition, “fail- 
ure without legal excuse to perform any promise which forms the whole 
or part of a contract . . ..and may be inferred from the ‘refusal of a 
party to recognize the existence of a contract, or the doing of something 
inconsistent with its existence’.” Friedman v. Katzner, 139 Md. 195, 
114 A. 884, 886, 5 Words and Phrases, page 761. 

It would be straining the language of the acceleration clause in the 
note to hold that a reference therein to a breach of the chattel mortgage 
securing the note constitutes an incorporation of all the terms and pro- 
visions of the mortgage. The performance or the failure to perform the 
covenants of the mortgage is entirely within the power of the maker of 
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the note. Under the terms of the note the acceleration of the payment 
thereof may occur only by reason of the default of the maker in the 
performance of those covenants of the mortgage in like manner as upon 
default in the payment of the installments as provided in the note. 


The specific provision permitting the acceleration of the payment 
of the note at the option of the holder thereof upon breach of the provi- 
sions of the chattel mortgage securing the note does not purport to ren- 
der conditional or uncertain the maker’s otherwise absolute and certain 
obligation in the earlier parts of the instrument and hence does not 
render the note nonnegotiable. Davis v. Union Planters National Bank 
& Trust Co., 171 Tenn. 383, 103 S. W. 2d 579; Thorp v. Mindeman, 123 
Wis. 149, 101 N. W. 417, 68 L. R. A. 146; and Continental National 
Bank v. Conner, 147 Tex. 218, 214 S. W. 2d 928. 


The judgment of the Court of Appeals is affirmed. 
Judgment affirmed. 
WEYGANDT, C. J., and TAFT, HART and ZIMMERMAN, JJ., 


concur. 
STEWART, J., concurs specially. 
MIDDLETON, J., dissents. 


HART, Judge (concurring) . 

The note which is the subject of consideration in this case carries 
an acceleration clause providing for the payment of the balance due at 
the option of the holder, where the maker fails to pay any installment 
when due or where the chattel mortgage securing the note is breached 
in any respect. 

The mortgage contains a covenant to the effect that, “in case default 
shall be made in . . . any of the covenants expressed herein, or whenever 
the mortgagee shall, for any reason, deem said indebtedness insecure, 
the mortgagee may, at its option .. ., elect to treat the balance remain- 
ing unpaid on said note immediately due and payable forthwith.” (Italics 
supplied.) 

Section 8106, General Code, provides that an instrument to be nego- 
tiable ‘““Must be payable on demand, or at a fixed or determinable future 
time”. 

Section 8109, General Code, provides that an instrument is payable 
at a determinable future time where it is payable “On or at a fixed period 
after the occurrence of a specified event, which is certain to happen, 
though the time of happening be uncertain.” 

This section provides further that “An instrument payable upon a 
contingency is not negotiable, and the happening of the event does not 
cure the defect.” 

Under the acceleration clause of the note, a holder can declare the 
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note due only upon some default as to payment or the mortgage cove- 
nants. The acceleration provision in the mortgage, relating to insecurity 
of the mortgagee, not dependent upon default of the mortgagor, is not 
available to the holder of the note but only to the mortgagee as against 
the mortgagor; and in my opinion a right of recovery under such pro- 
vision of the mortgage for acceleration would be subject to all defenses 
available between the original parties. 

In my opinion, this distinction with its legal consequences saves the 
negotiability of the note from the limitations of the statute. 


STEWART, Judge (concurring). 

I concur in the syllabus and in the judgment, although I do not 
agree that the insecurity clause in the mortgage is not incorporated in 
the note. I am in accord with the language in Beutel’s Brannan Nego- 
tiable Instruments Law (7 Ed.) , 276, where it is stated: 


“A note payable at a fixed date but with a provision that ‘this 
note shall become due and payable on demand at the option of 
the payee, when it deems itself insecure,’ is not negotiable. The 
word ‘contingency’ refers to contingency as to time, though it may 
also refer to other contingencies. First State Bank of Cheyenne 
v. Barton, 129 Okl. 67, 263 P. 142; 76 U. of Pa. L. Rev. 866; Puget 
Sound State Bank v. Washington Paving Co., 94 Wash. 504, 162 
P 870. Such a note is not a demand note within secs. 1(3) and 
53. Ib. 

“It is submitted that these cases holding an instrument pay- 
able at a fixed time but accelerable at the option of the payee or 
liolder nonnegotiable are directly contrary to the plain meaning 
of this section. Such instruments are certainly payable ‘on or be- 
fore a fixed . . . time specified therein,’ and to hold them nonne- 
gotiable is certainly a spurious construction of the act. Under a 
proper interpretation, these cases should be overruled.” 


In my opinion, a promissory note payable at a fixed time but becom- 
ing due at the option of the holder when he deems himself insecure still 
remains a note payable on or before a fixed date, and the negotiability 
of the instrument is not impaired by the insecurity clause. See Dart 
National Bank v. Burton, 258 Mich. 283, 241 N. W. 858. 


MIDDLETON, Judge (dissenting) . 

I concur in the first and third branches of the syllabus but I must 
dissent from the conclusion reached in the majority opinion and from 
the second branch of the syllabus. 

It seems to be conceded that the note in question would be non- 
negotiable if the offensive clause, “or whenever the mortgagee shall, for 
any reason, deem said indebtedness insecure,” were written into the body 
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of the note. The controlling question then is whether that clause of the 
mortgage is incorporated in the note by reference. The note provides 
that it shall immediately become due at the holder’s option without de- 
mand or notice “in the event any installment hereof is not paid when 
due and/or in the event that the chattel mortgage securing this note ts 
breached in any respect.” Then the mortgage contains the covenant and 
agreement that “whenever the mortgagee shall, for any reason, deem said 
indebtedness insecure, the mortgagee may, at its option and without no- 
tice, elect to treat the balance remaining unpaid on said note immedi- 
ately due and payable forthwith.” If the maker of the note does any- 
thing which the mortgagee disapproves, the due date of the note can be 
immediately accelerated—though the acceleration be effected through 
mere whim or caprice. The maker of the note may buy an expensive 
automobile or attend a too merry Christmas party or be seen with asso- 
ciates which the mortgagee disapproves, or may do a host of things not 
approved by the mortgagee. Under such circumstances the maker of 
the note, by his conduct, has breached the terms of the mortgage— 
which bind him by covenant and agreement not to do anything which 
would cause the mortgagee to deem the indebtedness insecure. The obli- 
gation of the mortgagor (maker of the note) to conduct himself in all 
respects in accord with the mortgagee’s ideas and standards of conduct 
is just as binding as his obligation to make payments when due. 

In my judgment the clause in the note, by reference, adopts the ob- 
jectionable clause in the mortgage. The note, therefore, becomes non- 
negotiable just as clearly as though the objectionable clause were writ- 
ten into the body of the note. 


Such construction of the note should not greatly disturb banks, 
finance companies or others engaged in lending and taking mortgage 
security. The clause in the mortgage is not necessary to afford complete 
security. So long as it is included it cannot be ignored, and nonnego- 


tiability results. It is a simple matter to dispense with the clause in the 
mortgage. 








Bank Overlooks Countersignature Require- 
ment In Corporate Check Resolution 


A corporation had filed with a bank resolutions providing 
that corporate checks required the signature of a designated 
officer and the signature of a named attorney for the corpora- 
tion. The purpose of the resolution in requiring the signature 
of the attorney was to assure the orderly payment of the cor- 
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poration’s creditors, the checking account consisting of the pro- 
ceeds of certain fire insurance policies. The bank had no notice 
of the purpose of the account, but through an oversight payed 
out substantial amounts from the account without the counter- 
signature of the attorney. 


The creditors of the corporation brought garnishment pro- 
ceedings claiming that the bank, having disregarded the re- 
quirement of the resolution, was liable to them. The court 
rightly held that the bank was not responsible for the loss. 
Kores Carbon Paper & Ribbons Mfg. Co. v. Western Office 
Supply Co., Appellate Court of Illinois, 110 N.F.2d 461. The 
opinion of the court is as follows: 


BURKE, J. — On May 25, 1951, the Municipal Court of Chicago 
entered judgment for the Kores Carbon Paper and Ribbons Manufac- 
turing Corporation and against the Western Office Supply Company, 
Inc., for $510.15 and costs. The bailiff made a return of nulla bona on 
the execution. On September 7, 1951, an affidavit in garnishment was 
filed and a summons issued against the American National Bank and 
Trust Company of Chicago. The summons was served on September 
10, 1951. On September 18, 1951, the garnishee answered that it was 
indebted to the defendant in the sum of $4.80. Plaintiff contested the 
answer. On a trial without a jury there was a finding and judgment 
against the garnishee for $4.80. Plaintiff appeals. 


The evidence established that on October 9, 1950, defendant opened 
a checking account with the bank (garnishee) in the amount of $13,000. 
The account was designated “Western Office Supply Inc., Special Ac- 
count.” A copy of a resolution of the Board of Directors of defendant 
dated October 22, 1950, was supplied to the bank. The resolution pro- 
vided that checks against the account “shall require two signatures” 
and that I. Olenick and Robert Dreffein “are authorized to sign checks.” 
An officer of the bank testified that at the opening of business on March 
1, 1951, there was on deposit in the account the sum of $943.40. There 
was then and thereafter only one check executed against the account 
bearing the signatures of both I. Olenick and Robert Dreffein in the 
amount of $20.09, which was presented and charged against the account. 
During March and April, 1951, no check drawn against the account 
(except the check for $20.09) was signed or countersigned by Robert 
Dreffein. The bank honored and charged against the account in the 
months of March and April, 1951, 27 checks totaling $908.51. These 27 
checks were signed by I. Olenick alone. Mr. Dreffein, an attorney at 
law practicing in Chicago, called as a witness by plaintiff, testified that 
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al the time of the execution of the resolution as to signatures on the 
checks, he was the attorney for defendant; that the account was estab- 
lished with the proceeds from a policy of fire insurance and deposited 
in the bank for the purpose of paying off the creditors of defendant; 
that plaintiff was one of the creditors; that the arrangement for his 
signature on the checks was made in order to effect the distribution of 
the funds to the creditors of defendant; that the purpose of the account 
was not discussed with the bank; that he signed all the checks drawn 
against the account prior to March 1, 1951, and also signed a check in 
the amount of $20.09 against the account in March, 1951; that none of 
the checks charged against the account in the monthly statements of 
the garnishee for April and May, 1951, except the check for $20.09, 
bears his signature; and that he had no knowledge of the signing of the 
checks or that the checks were honored by the bank until the latter 
part of May, 1951, at which time he examined the statements for March 
and April, 1951 and “‘saw the checks.” He said he then observed that 
the funds had been charged against the account without his signature; 
that he discussed the matter with an officer of the bank, “complained 
about the withdrawals and stated that other creditors who had not been 
paid had made inquiry about these funds”; and that the officer of the 
bank said “it was none of his concern and that the only one who could 
complain was” the defendant. An objection by the attorney for the 
garnishee that “the conversation with the bank officer was improper as 
witness could not identify the officer” was sustained. 


Plaintiff maintains that checks could be drawn against the account 
only on two signatures; that under the resolution the checks were re- 
quired to be signed by I. Olenick and Robert Dreffein; that at the open- 
ing of business on March 1, 1951, the bank records showed there was 
$943.40 in the account; that Mr. Dreffein signed no checks and had no 
knowledge of any checks drawn against the account during March and 
April, 1951, until he examined the bank statements in the latter part of 
May, 1951, at which time he “saw that the 27 checks had been improp- 
erly honored”; that there was no authorized reduction of the balance 
of $943.40 (except to the extent of $20.09); that at the time of the 
service of the garnishment summons the bank owed defendant $923.31; 
and that plaintiff is entitled to a judgment against the bank for the 
amount of its judgment plus costs. The Garnishment Act, Ill.Rev.Stat. 
1951, ch. 62, § 1 et seq., provides for the issuance of a summons on 
affidavit that there is a belief that any other person is indebted to the 
defendant and that if the garnishee is indebted to the defendant, judg- 
ment shall be against the garyishee in favor of the defendant for the 
use of the plaintiff. 


Plaintiff in the garnishment proceedings may recover only such in- 
debtedness as the defendant might recover in an action against the 
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bank. A proper payment extinguishes the bank’s obligation to its de- 
positor to the extent of the payment. The bank is not liable to the 
depositor where the latter has received the benefit of the payment. It 
is conceded by plaintiff that the bank had no notice that the purpose 
of the deposit was to pay creditors of the defendant. Hence, the testi- 
mony as to the purpose of the deposit is immaterial. The checks in 
dispute were drawn by the defendant but lacked the signature of one 
of the two persons authorized to sign for it under the terms of the reso- 
lution. The defendant could, after the delivery to the bank of the copy 
of the resolution, arrange with the bank for the honoring of its checks 
in a different manner than provided in the resolution. Where a depositor 
learns that invalid checks or orders have been paid from his account, he 
is under a duty to affirm or disaffirm the payment within a reasonable 
time. His silence amounts to a ratification which frees the bank of 
liability. The defendant, by its officers and agents, knew that the checks 
were being honored on the signature of I. Olenick. From the testimony 
of Mr. Dreffein it is reasonable to assume that at the time he “com- 
plained” to the bank he had no authority to represent the defendant. 
At the time the garnishment summons was served the checks in question 
had been honored by the bank. From the record it appears that de- 
fendant could not recover on a suit against the bank for the amount 
represented by any of these checks. 

The trial judge was right in deciding that the bank was not indebted 
to the defendant. Therefore, the judgment of the Municipal Court of 
Chicago is affirmed. 

Judgment affirmed. 

FRIEND, P. J., and NIEMEYER, J., concur. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Corporate Trustee Surcharged for Failing to Give Beneficiaries 
Required Notice of Investment in Mortgage Participations 





Application of Central Hanover Bank & Trust Co., New York Supreme 
Court, 117 N.Y.S.2d 48 


A corporate trustee had invested trust funds in bonds and mortgage 
participations where the loans had been made and bonds had been 
originally owned by the trustee. The applicable banking law permitted 
a trust company to invest in mortgage participations, but required the 
bank to give notice to each beneficiary that the investment was made. 
The court ruled that where the trustee’s notice did not actually disclose 
that the participations had been sold to the trust by the trustee, the 
trustee was subject to surcharge. The court stated: 


From this recital [I]t is clear that the trustee’s investment of the 
Schlussel trust in participations in mortgages paid for with the trustee’s 
funds and held in the trustee’s name constituted self-dealing, Matter 
of Hildreth’s Will, 274 App.Div. 611, 85 N.Y.S.2d 829, affirmed 301 N.Y. 
705, 95 N.E.2d 54; Matter of Ryan’s Will, 291 N.Y. 376, 52 N.E.2d 909. 
True, it was a form of self-dealing permitted by statute, if carried out 
as prescribed by the statute. But, it was self-dealing nonetheless. The 
1941 release executed by the Schlussels could not give the trustee im- 
munity from liability incurred through such self-dealing unless the same 
was frankly disclosed to them. “If dual interests are to be served, the 
disclosure to be effective must lay bare the truth, without ambiguity or 
reservation, in all its stark significance,” ... This rule has been enforced 
uniformly in determining the effect of a release or of a decree settling a 
trustee’s account. 

It is now settled that the notice of investment required by § 188, 
subdivision 7, of the Banking Law must inform the trust beneficiary of 
the self-dealing and that, if this is omitted, the notice is ineffective, 
Matter of Ryan’s Will, 291 N.Y. 376, 408-409, 52 N.E.2d 909, 924; 
Matter of Hildreth’s Will, 274,.App.Div. 611, 85 N.Y.S.2d 829, affirmed 
301 N.Y. 705, 95 N.E.2d 54. The referee has in his report reproduced 
a form of the printed notice sent to the Schlussels. Scrutiny of the same 
persuades me that it does not inform its recipient that the participation 
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was acquired frem the trustee itself, whether in its individual or in a 
representative capacity. There is thus no disclosure of self-dealing. 
Accordingly, whether notice was given in each instance or not, because 
of this omission it failed in any case to comply with the statute. 


Insurance on Destruction of Bequeathed Automobile 





Estate of Barry, Oklahoma Supreme Court, December 2, 1952 


The testatrix left her automobile to a legatee. The testatrix died 
in an accident in which the automobile was seriously damaged. The 
Supreme Court of Oklahoma ruled that the legatee was not entitled to 
receive the insurance proceeds recovered on the car. 


Uniform Simultaneous Death Act 


The Uniform Simultaneous Death Act recently has been enacted in 
West Virginia and Utah. The devolution of property often depends 
upon priority of death. Frequently, however, a husband and wife or two 
other persons will die under such circumstances that it is impossible to 
tell who predeceased the other. The Uniform Simultaneous Death Act 
provides that under such circumstances the property of each individual 
is administered as if he survived the other. 

In addition to the new enactments in West Virginia and Utah, the 
statute has now been enacted in the following states: Alabama, Ar- 
kansas, California, Colorado, Connecticut, Delaware, Florida, Idaho, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, 
Nevada, New Hampshire, New Jersey, New York, North Carolina, North 
Dakota, Oregon, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Vermont, Virginia, Washington, Wisconsin, 
and Wyoming. 


Enforcement of Taxes of Other States 


Numerous states have enacted legislation providing for reciprocal 
enforcement of the inheritance taxes of other states. These statutes 
provide that when an estate of a non-resident is being administered in 
local courts the tax authorities of the state of residence are to be notified 
and given an opportunity to collect the taxes due. The privilege, how- 
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ever, is limited to states where similar legislation has been enacted. 
States having statutes of this character are: Arkansas, California, 
Colorado, Connecticut, Delaware, Kentucky, Maine, Maryland, Massa- 
chusetts, Michigan, Mississippi, New Hampshire, New Jersey, New 
York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, Virginia and Washington. 


In addition legislation providing for enforcement of taxes generally 
of other states where reciprocal legislation is in force, exists in the 
following states: Alabama, Arkansas, California, Georgia, Indiana, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, 
Missouri, New Hampshire, North Carolina, Oklahoma, Oregon, South 
Dakota, Tennessee, Virginia, Washington and Wisconsin. 


Will Denied Probate Where Executor Acted as Attesting Witness 





Estate of Kelley, Supreme Judicial Court of Maine, 90 A. 2d 724 


A will was denied probate where the executor who was one of attest- 
ing witnesses to the will was given power under will “to dispose of [the 
testator’s] clothing and other personal articles and effects as he in his 
sole discretion may deem best.” 


Proceeds of Forced Sale of Land Pass as Real Estate Under Will 





Bryson v. Turnbull, Virginia Supreme Court of Appeals, January 26, 1953 


The testatrix executed a will leaving her real estate to X and her 
personal property to Y. She then became incompetent and _ shortly 
thereafter the federal government took a substantial portion of her rea! 
estate by eminent domain. The court ruled that proceeds of the forced 
sale passed as real estate under the will. 


Massachusetts Invalidates Spendthrift Provision in Trust 
Made by Settlor for Own Benefit 





Merchants National Bank v. Morrissey, Massachusetts Supreme Judicial 
Court, 1953 Advance Sheets 9 


The settlor created a trust for his own benefit. The trust contained 
a spendthrift clause. The settlor made an assignment of his interest in 
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the trust to his son. The court held the assignment valid. The spend- 
thrift clause prohibiting assignment of his interest was invalid where 
trust was created for benefit of settlor. 


Nevada’s Simplified Procedure for Proving Will 





Nevada L. 1953, S.B. 28, effective February 25, 1953 


A recent Nevada statute permits the attachment to a will at the 
time of its execution of affadavits signed by the subscribing witnesses. 
Where the affadavits contain all the facts to which the witnesses would 
be required to testify to prove the will, the will may be admitted to 
probate without the necessity of any witnesses appearing in court. 


Soldier Under Twenty-One May Make Valid Will 





Estate of Knight, New Jersey Supreme Court, December 21, 1952 


Wills of soldiers and sailors are subject to early common law princi- 
ples, and a will of a soldier who was under twenty-one at the time of 
execution of the will and at the time of death was valid notwithstanding 
New Jersey statute requiring a person to be of full age before executing 
a valid will. 


Widow’s Statutory Share Measured by Estate After Deducting 
Federal Estate Taxes 





Wachovia Bank & Trust Company v. Green, North Carolina Supreme Court, 
January 6, 1953 


Where a widow elects to take against her husband’s will her statutory 
share is allotted to her after the payment of all debts of the estate in- 
cluding the federal estate tax. Thus the estate would be deprived of 
the tax benefit of a full marital deduction for federal estate tax purposes. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Clifford Trust Regulations Held Invalid 





Ruth S. Clark v. Commissioner, U. S. Court of Appeals, 7th Circuit, 
February 1953 


Following the decision of the Supreme Court in the Clifford case the 
Bureau published the so-called Clifford trust regulations under which 
the government ruled that the income of certain short term irrevocable 
charitable trusts was taxable to the settlor of the trust. 


A federal court of appeals has recently held that the conclusive pre- 
sumption established by the regulations that a charitable trust for ten 
or less years was for the benefit of the settlor and therefore the income 
would be taxable to him was arbitrary and unconstitutional. More- 
over, the regulations may not be applied retroactively to trusts in 
existence at the time of the promulgation of the regulations. 


Federal Stamp Tax: Conveyance of Real Estate from Subsidiary 
to Parent Corporation 





R. H. Macy & Co., Inc. v. Commissioner, U. S. District Court, New York 


Federal Stamp Tax held due on the conveyance of real estate from a 
subsidiary corporation to its parent in dissolution of the subsidiary. 


Notes Representing Bank Loan Not Subject to Federal Issue Tax 





Ely & Walker Dry Goods Co, U. S. Court of Appeals, Eighth Circuit, 
February 1953 


A corporation obtained two bank loans totaling $7,500,000 on notes 
payable in eight annual installments. The corporation reserved the 
right to prepay principal on both notes. The notes contained agree- 
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ments to furnish the bank an annual statement, to pay taxes, and to 
maintain current assets of at least $15,000,000. The corporation agreed 
not to mortgage or transfer its property, not to incur long term obliga- 
tions without the consent of the bank. The notes were not in registered 
form nor did they have interest coupons attached. 

On these facts the court ruled the notes were not subject to federal 
issue tax as debentures. 


Social Security Tax on Income of Individual Trustees 





Letter Ruling, Bureau of Internal Revenue, August 19, 1952 


The Bureau of Internal Revenue has ruled that fees “and other re- 
munerations” received for services as a fiduciary, such as a trustee, 
executor, or administrator, are subject to social security tax as self- 
employment income. The rule would not apply, however, where the 
services are clearly integrated with services performed in the exercise of 
a profession such as the practice of law. 


Federal Income Tax: Trustee’s Spreading Commissions Over Long 
Term Period When Payments Pile Up in Single Year 





Kingsford v. Commissioner, U. S. District Court, New Jersey, November 24, 
1952 


It has been ruled that the commissions of a fiduciary may qualify 
for spreading over a long term period for federal income tax purposes 
if earned over a period of at least 36 months and if 80% or more of the 
total of the income and principal commissions on a trust is paid in one 
year. 


Inheritance Tax Not Due on Death of Co-owner of United States 
Savings Bonds 





Dowd v. Lynch, Court of Common Pleas, Luzerne County, Pennsylvania 


United States Savings Bonds registered in co-owner form passed 
directly to the surviving co-owner upon the death of the other co-owner. 
Since the bonds were never part of deceased co-owner’s estate no 
Pennsylvania inheritance tax was due. 





INVESTMENT AND FINANCE | 


Edited by OSCAR LASDON 





Real Estate Lending 

ISCUSSING the real estate 

lending situation, Joseph R. 
Jones, vice-president of the Secu- 
rity-First National Bank of Los 
Angeles, calls attention to the feel- 
ing, in some quarters, that we are 
reaching a saturation point in the 
home-building market. This view- 
point was noted at a recent meet- 
ing of the Savings and Mortgage 
Conference of the American Bank- 
ers Association. 

The 1950 census, states Mr. 
Jones, showed conclusively that 
there is now more housing per 
capita in the country than in 1940 
—which had been regarded as a 
normal year, without surpluses and 
without shortages. The expansion 
in the housing supply from 1940 
to 1950 was 23.6 per cent, al- 
though population increased only 
14.3 per cent. While each hous- 
ing unit served 3.53 people in 1940, 
the number of people served in 
1950 was 3.26. This data gives 
cause to wonder as to whether the 
housing shortage of the war years 
had not been cured by 1950. 

Mr. Jones examined the situa- 
tion in Los Angeles County, where 
200,000 new housing units have 
been constructed since 1950, al- 
though requirements, judging by 
population increase, amounted to 
only 120,000. However, while it 
might be assumed that a surplus 
of 80,000 units was created, this 
does not apparently square with 
the fact that houses in that area 


are still selling very well. Ob- 
viously, this raises the question as 
to whether the sales have been due 
to natural economic factors, or 
may be accounted for, in large 
measure, by inflated credit. 

On the basis of a survey made a 
few years ago by the Residential 
Research Committee of Los An- 
geles, it was determined that the 
amount of ready assets possessed 
by buyers in average tract develop- 
ments was very small. Of all the 
buyers investigated, 60 per cent 
had less than $1,000 of ready as- 
sets, 54 per cent had less than $500, 
and 36 per cent had less than $250. 
These findings were substantially 
confirmed by the latest survey of 
the Housing and Home Finance 
Agency, which found that 48 per 
cent of the buyers surveyed had a 
1950 income ranging from $3,000 
to $5,000. 

Thus, it would appear that the 
average purchaser of a tract house 
today is buying on a much thinner 
margin of equity, and without the 
financial responsibility deemed 
necessary in the past. It indicates, 
observes Mr. Jones, that the great 
volume of building and selling is 
largely predicated on the very 
liberal credit now available. 

The “question of price and 
value,” states Mr. Jones, “is a con- 
stantly changing one. If the pur- 
chasing power of the dollar should 
increase, and it may, then realty 
values will shrink. If this should 
occur, then the very heavy per- 
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centage of real estate loans made 
on top prices could prove to be a 
real problem.” 


Monetary Policy 

The Committee for Economic 
Development states that “Flexible 
Monetary Policy” should be re- 
garded as an instrument for pre- 
venting inflation and deflation. 
Under inflationary conditions, it is 
suggested, a tight but flexible 
policy should be pursued; and 
while such a policy should not be so 
inflexible as to hamper necessary 
economic undertakings, it should 
nevertheless be sufficiently restric- 
tive to prevent avoidable private 
borrowing. The Committee also 
remarks that the Federal Reserve 
System should not be deterred 
from necessary credit restrictions 
because of the possible adverse 
effect on Treasury borrowing rates, 
since “it is far cheaper for the 
country to pay more interest on 
Treasury bonds than to suffer fur- 
ther inflation.” 


Because of the many uncertain- 
ties that face our economy, the 
CED calls for a high degree of 
alertness to discern changes in 
economic activity. Such changes 
should be recognized promptly and 
it recommends that monetary 
policy be reversed in time to 
counteract downward trends in 
economic activity and employment. 

Since monetary policy is indirect 
in its nature, its consequences are 
general and widespread. Accord- 
ing to the CED, this is a major 
advantage. Not only is such a 
policy more effective, but it is 
also more appropriate to a free 
society. Exercise of monetary 
policy, while wielding a major in- 
fluence over conditions which 


create stability or instability, does 





LAW JOURNAL 


not require or permit the Govern- 
ment to direct the activities of 
individuals, businesses or banks. 

Also emphasized is the desir- 
ability of general, rather than se- 
lective, credit controls. For pur- 
poses of enhancing prestige, it 
additionally suggests a reduction 
in the Board of Governors of the 
Reserve System from seven to five, 
and restoration of salaries to the 
level of Cabinet members. 


Savings Accounts 

What interest rate should a 
commercial bank pay on its sav- 
ings accounts? 

According to J. R. Dunkerley, 
Deputy Manager of the American 
Bankers Association, the funda- 
mental approach to the question of 
rate is to determine: 


1. The earnings rate of the bank. 

2. The cost of handling savings. 

3. Amount needed to build re- 
serves. ; 

4. A reasonable rate of return to 
stockholders. 

These factors must be known 
in order to prepare the bank to 
make a sound decision. 

When computing the average 
earnings rate of the bank, states 
Mr. Dunkerley, there must also be 
determined, as a matter of policy, 
whether savings deposits are en- 
titled only to the average earnings 
of the bank — or, whether the 
investment policy of the bank allo- 
cates mortgages and other long- 
term investments to savings de- 
posits. In most nondepartmenta- 
lized banks, he asserts, computa- 
tion of the average earnings of all 
investments is sufficient; in many 
of these institutions, the commer- 
cial loan rate is often just as high 
as the mortgage rate, so that fur- 
ther refinement is not particularly 
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meaningful. On the other hand, 
in the case of large banks, the allo- 
cation of mortgages and long-term 
investments to savings deposits can 
usually be justified. And as a 
matter of fact, as Mr. Dunkerley 
points out, if a large bank does 
not adopt this procedure, it cannot 
show a profitable savings opera- 
tion. 

As to whether a commercial bank 
should “go the limit” and meet the 
rate of competing savings and loan 
associations, Mr. Dunkerley states 
that the answer, generally, is “No.” 
Because it is a different type of 
institution, a savings and loan as- 
sociation should ordinarily pay a 
higher rate of dividend. In this 
connection, most of the trouble 
arises because many people, in 
placing their funds with savings 
and loan associations, are under 
the impression that the latter are 
banks of deposit. And, as-he ob- 
serves, when a bank goes all the 
way to meet the savings and loan 
association rate, it is adding to the 
impression that both are the same 
type of institution. Cause for con- 
cern, he comments, should not 
arise because people are placing 
their funds with savings and loan 
associations due to a higher rate. 
Concern should arise, however, if 
these funds are so placed because 
the savings and loan association is 
rendering better service or doing a 
better promotion job. 

Mr. Dunkerley does not believe 
that, as far as maintaining and 
attracting deposits are concerned, 
the interest rate is exclusively im- 
portant. In many sections of the 
country, he observes, savings are 
again pouring into the banks as a 
result of stepped-up advertising for 
savings. With sufficient promo- 
tion, particularly to young people, 
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he feels that savings deposits can 
build up at a satisfactory pace. 


Government Bond Market 


Trading in Government securi- 
ties was conducted in orderly 
fashion in 1952, despite recurring 
periods of money market tightness 
and occasional thinness in the Gov- 
ernment security market. Accord- 
ing to the Federal Reserve Bank 
of New York, changes in prices 
and yields—which in other recent 
years might have occasioned wide- 
spread unease and tension—came 
to be accepted as the normal char- 
acteristics of a free market. 

In its annual report for 1952, the 
New York Reserve Bank notes its 
use of repurchase contracts with 
Government security firms in deal- 
ing with the market. This pro- 
cedure aided the maintenance of 
an active dealer market when a 
release of reserves was appropriate 
to offset temporary or seasonal 
factors tending to reduce bank re- 
serves. Utilization of this device 
permits the Reserve System to “tie 
a string” to reserves released into 
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the Government security market. 
After the temporary need has 
passed, the withdrawal of reserves 
can then be effected more easily 
than if outright purchases had been 
made. Outright purchases, of 


course, would normally have been . 


followed by outright sales, or run- 
offs of maturing Treasury bills on 
a large scale. 


Money Market 

According to “United States 
Government Securities and the 
Money Market,” an annual survey 
by the Bankers Trust Company of 
New York, all indications are that 
1953 will witness continued large 
demands for investment funds as 
the result of a sustained high level 
of private capital outlays and an- 
other Treasury deficit. And while 
some refunding of short-term Treas. 
ury debt is expected this year, 
upward pressures on bond yields 
are not anticipated as long as the 
current rate of savings continues 
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high. Whether there is a further 
tightening of money rates will de- 
pend, in the final analysis, on the 
behavior of bank loans, commodity 
prices and the outlook for busi- 
ness. 

Prospects for demand and sup- 
ply in the major investment mar- 
kets, it is observed, operate against 
the likelihood of any persistent up- 
trend in long-term interest rates in 
1953. On the other hand, if some 
decline in the rate of aggregate 
capital expenditures should develop 
later this year, a tendency toward 
lower bond yields would result. In 
all probability, however, the Treas- 
ury would take advantage of any 
improvement in investment climate 
to undertake some long-term fi- 
nancing. Consequently, unless 
there is some substantial decline 
in business and investment activity, 
a material reduction in long-term 
interest rates this year does not 
appear likely. 
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FUNDAMENTALS OF CORPORATION 
FINANCE. By Joseph F. Bradley. New 
York. Rinehart & Co. 1953. Pp. 583. 
$6.00. This latest addition to the field of 
corporation finance is noteworthy for its 
readability and simplicity of presenta- 
tiou, without the sacrifice of technical 
accuracy. The subject matter is broken 
down into numerous subdivisions which 
facilitate an easy understanding of the 
various aspects of business organization, 
the raising of capital funds, and the 
movement of securities from the corpora- 
tion into the hands of investors. Also 
included are full discussions of the meas- 
urement and disposition of net profits, 
business combinations, corporate failures 
and liquidations, as well as of reorganiza- 
tion procedures. The volume enables 
business management, investors and 
others to improve their knowledge of cor- 
porate practices in almost effortless 
fashion. 


CONFERENCE ON RESEARCH IN 
BUSINESS FINANCE. New York: Na- 
tional Bureau of Economic Research, 
1819 Broadway. 1952. Pp. 340. $5. What 
we know and what we do know about 
business finance formed the subject of a 
recent special conference of more than 
two dozen leading American economists. 
The economists assayed the available in- 
formation, and almost without exception 
bewailed its paucity. The National Bu- 
reau of Economic Research, a non-profit 
organization, has now published the con- 
ference papers as one of a series of its 
conference reports. 

This volume throws fresh light upon 
many ordinary concepts of capital forma- 
tion and use, and raises numerous ques- 
tions about others. The meeting was held 
at Haverford College, Haverford, Penn- 
sylvania, under the auspices of the Uni- 
versities-National Bureau Committee for 
Economic Research, a cooperative ven- 
ture of leading universities and the Na- 
tional Bureau. 

In an analytical appraisal, Irwin 
Friend, of the Department of Commerce, 
states that “the broad economic implica- 
tions of practically all the important as- 
pects of business finance have been 
touched on, though admittedly not re- 


solved, including the relation of internal 
financing to the problem of allocation of 
resources, and the relation of debt financ- 
ing to cyclical stability.” 


MONEY AND BANKING. By Major B. 
Foster, Raymond Rogers, Jules I. Bogen 
and Marcus Nadler. Fourth Edition. 1953. 
New York: Prentice-Hall. $7.90. Pp. 633. 
The fifteenth printing and the fourth edi- 
tion of this valuable book on money and 
banking. The following thoroughly re- 
vised and brought up to date chapters 
will be of special interest to bankers: 
American Banking Institutions; Organiz- 
ing a Bank; Internal Organization; Bank- 
ing Transactions; Bank Notes and De- 
posits; Loans and Discounts; Credit De- 
partment; Bank Investments; Portfolio 
Policies; Bank Operations; Interbank 
Relations; Bank Examinations, Audits and 
Reports; The Federal Reserve System; 
The Money Market; Credit Control in 
the United States; Money, Credit and 
Prices; Foreign Exchange; Financing For- 
eign Trade; Financing the Consumer; 
Savings Banking; Mortgage Banking; 
Fiduciary Services of Banks and Trust 
Companies; Investment Banking. 


HOW I LEARNED THE SECRETS OF 
SUCCESS IN ADVERTISING. By G. 
Lynn Sumner. 1952. New York: Prentice- 
Hall. $4.95. Pp. 246. This book considers 
specific advertising problems and how 
they were solved in selling a million men 
and women. The author brings to the 
reader practical methods learned in 40 
years of experience as salesman, adver- 
tising copy writer, advertising and sales 
manager, and advertising agency execu- 
tive. Of special interest to bankers is 
the chapter titled “How We Found a 
Way to Increase a Bank’s Deposits.” 


GOVERNMENT'S ROLE IN ECONOMIC 
LIFE. By George A. Steiner. 1953. New 
York: McGraw Hill. $6.00. Pp. 440. This 
is a study of the government’s role in 
economic life and considers such impor- 
tant and varied aspects and contributing 
factors as pressure groups, the setting of 
policy, administrative machinery, the hu- 
man factor involved, ete. 
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What does your community 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.”’ 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Bankiné 


by WILLIAM T. DUNN 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


‘FYHIS book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 

but an original contribution based on 

original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Practical Public Relations in 
Banking. If it meets with my epproval | will 
mail you $4.00 within five days. Otherwise | 
may return It within five days and pay nothing. 
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“, . « More than 6,000 


of our employees 


are now 


participating...’ 


MELVIN H. BAKER 
Chairman of the Board 
National Gypsum Company 








“The Payroll Savings Plan for Bonds provides a convenient and 
profitable way for America’s wage earners to save. It also helps 
our national government with its problems of managing the 
public debt. We in National Gypsum urge the stimulation of 
the Payroll Savings Plan and are proud to report that more 
than 6,000 of our employees are now participating.” 


Last September 19th, with the whole- 
hearted encouragement of top manage- 
ment, the 3,000 employees of Gypsum’s 
Ordnance Plant in Wahoo (Nebraska) 
organized to conduct a person-to-per- 
son canvass to put a Payroll Savings 
Application Blank in the hands of 
every employee. 

90% of the employees signed up in 
the opening days of the campaign. By 
September 12th, participation was 
93.7%. On October 2nd, it was 97% — 
and still going up. 

To quote from National Gypsum’s 
printed report of the campaign: 

e “Did we use fancy charts? Did we 


The U.S. Government does not pay for this advertisement. It is donated by this publication 


use advertisements? Did we have long- 
winded meetings? Did we give prizes 
for production? The answer is No! We 
put the proposition squarely to the 
people, and we reported to the people 
once a week in bulletin form to let 
them know where they stood in relation 
to other departments as well as to the 
plant total. Once the spirit of compe- 
tition and teamwork caught fire. once 
it became a matter of personal pride; a 
successful conclusion was only a mat- 
ter of time and effort.” 

Your State Director. U.S. Treasury 
Department. will be glad to help you 
build your Payroll Savings Plan. 


in cooperation with the Advertising Council and the Magazine Publishers of America. f 
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Set. Ronald E: Rosser, U.S. Army 
Medal of Honor 







Waen HIS BROTHER was killed in Korea, 
Sergeant Rosser re-enlisted. Several months later 
he, too, was in Korea—pinned down on a hill near 
Pongil-li by surprise Red fire. He saw it cutting 
up the platoon. Suddenly he jumped to his feet, 
charged a Red bunker and cleaned it out. In a 
trench he dispatched five more enemies. Twice, 
under heavy fire, he returned for more ammuni- 
tion, then renewed his attack. His furious one-man 
fight ended with 13 enemy dead, the American 


platoon saved, and a score settled for Sergeant 
Ronald Rosser. 


“When a man gets back from Korea,” says Sergeant 
Rosser, “it does him good to see people investing 
in our country’s Defense Bonds. Sure, Defense 
Bonds are a practical way to save, I know. But 
they also help build production power—to equip 
and protect men overseas. And that’s proof that 
people like you really care.” 


Peace is for the strong! For peace and prosperity 
save with U.S. Defense Bonds! 


Now E Bonds pay 3%! Now, improved Series E 
Bonds start paying interest after 6 months. And 
average 3% interest, compounded semiannually when 
held to maturity! Also, all maturing E Bonds auto- 
matically go on earning—at the new rate—for 10 more 
years. Today, start investing in U.S. Series E Defense 
Bonds through the Payroll Savings Plan at work. 


The U. S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America. 
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